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For Nadia 


Ἐγὼ μὲν γὰρ οἶμαι πάσας τὰς πόλεις 
διὰ τοῦτο τοὺς νόμους τίθεσθαι, 

ἵνα περὶ ὧν ἂν πραγμάτων ἀπορῶμεν, 
παρὰ τούτους ἐλθόντες σκεψώμεθα 


ὅ τι ἡμῖν ποιητέον ἐστίν. 
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INTRODUCTION 


The Greeks were not the first people to concern themselves with the 
occurrence of murder. Indeed, the problem of homicide has occupied 
man seemingly from the beginning of time, and appears destined to 
plague him to the very end. Still, the Greeks were among the earliest to 
establish a complete, or nearly complete homicide code, and to lay down 
precise procedural rules by which the process of bringing so unsettling an 
event as murder to an orderly conclusion could be controlled.! 


Of course, the ancient conception of murder differed profoundly 
from our own. The modern notion of homicide presupposes the 
inalienable rights of each and every individual of whatever status or type, 
and it views any violation of this arrangement as contractually of the 
utmost concern to the State. More precisely, the modern view, despite its 
complex origins in Judeo-Christian values, in the Roman codes, in 
Franko-Germanic common law, as well as in other exigencies of the 
modern world,? relies upon the fundamental and interrelated notions of 
“individualism’ and of a ‘corporate’ State fully empowered to act on the 
individual’s behalf.3 


lFor the early Hebraic and Mesopotamian codes as they relate to the problem of 
homicide, see H. J. Boecker, Recht und Gesetz im Alten Testament und im Alten Orient 
(Neukirchen-Vluyn, 1976), 28f., 140ff., M. Greenberg, “More Reflections on Bibilical 
Criminal Law,” Scripta Hierosolymitana 31, 1986, 1-17; 1. H. Walton, Ancient Israelite 
Literature in its Cultural Context: A Survey of Parallels Between Biblical and Ancient 
Near Eastern Texts (Grand Rapids, 1989), 69-93, esp. 79f., also R. Sealey, The Justice 
ofthe Greeks (Ann Arbor, 1994), 30-37, 145-50. For archaic Greece, outside of Attica, 
cp. E. Cantarella, Studi sull’ omicidio in diritto greco e romano (Milan, 1976), 81ff. The 
Greek preoccupation with procedural rules was both innovative and important, as is 
properly stressed by M. Gagarin, Early Greek Law (Berkeley, Los Angeles and London, 
1986), 12ff., 72ff., 86ff., 106ff. 


2For the historical origins of modern law, see (by way of introduction) M. Bloch, 
Feudal Society, tr. L. A. Manyon (Chicago, 1961), 109-20, 359ff., 459-62; W. Ullmann, 
Law and Politics in the Middle Ages: An Introduction to the Sources of Medieval 
Political Ideas (London, 1975), esp. 53-79 (on Roman law), and 193-223 (on Germanic, 
customary law); C. R. Radding, The Origins of Medieval Jurisprudence: Pavia and 
Bologna, 850-1150 (New Haven and London, 1988); H. Lange, Die Anfänge der 
modernen Rechtswissenschaft: Bologna und das frühe Mittelalter (Stuttgart, 1993); J. A. 
Brundage, Medieval Canon Law (London and New York, 1995). 


3For these two important notions, and their close interrelationships in modern 
thought, see, e.g., T. Hobbes, Leviathan, Part I, chs. 13-14; Part II, chs. 17-18; 1. 
Locke, Two Treatises of Government, II, ch. 2, 88 4, 13-15, ch. 7, 88 87-89; ch. 8, 88 


2 Introduction 


Both of these notions were absent, at least, in early antiquity. It 
seems, in fact, to be a nearly universal phenomenon that early societies 
are constructed as an aggregate — not of isolated individuals — but of 
kinship units bound together with biological, economic, and religious 
bonds; and that murder, in consequence, is viewed originally as a viola- 
tion of just this familial unit, and not of any larger corporate entity. In the 
archaic community, in other words, homicide is seen not simply as a 
transgression against the individual murdered, but as a far broader attack 
upon the primal solidarity of the ancient family, the primitive organism of 
social life. As such, the response to homicide was not controlled by the 
State nor by any larger ‘corporate’ unit, but remained firmly rooted in the 
family’s ancient right of vengeance — what the Greeks called Poine — 
and the matter was handled initially simply by resorting to self-help.* 


95-99; J. J. Rousseau, Le Contrat social, livr. I, chs. 2, 6-7; also (albeit critically) K. 
Marx, “Zur Judenfrage I. Rez. Bruno Bauer: ‘Die Judenfrage’” (1843) = K. Marx and 
Fr. Engels, Werke (Berlin, 1956ff.), 1:347-70, esp. 363ff. On this whole Problematik, 
see principally E. Cassirer, Die Philosophie der Aufklärung (Tübingen, 1932), 313-67, 
esp. 329ff.; also Kants Leben und Lehre, 2 Aufl. (Berlin, 1921), 237-40, 424-28, H. 
Dippel, Individuum und Gesellschaft. Soziales Denken zwischen Tradition und 
Revolution: Smith-Condorcet-Franklin (Göttingen, 1981). For the origins, and the rela- 
tively late development of the modern, “corporate” State, see M. Bloch, 123-42, 421ff.; 
J.R. Strayer, On the Medieval Origins of the Modern State (Princeton, 1970), also (with 
extensive bibliography) A. London Fell, Origins of Legislative Sovereignty and the 
Legislative State, esp. vol. 4, Medieval or Renaissance Origins? Historiographical 
Debates and Deconstructions (Königstein, Cambridge, New York and London, 1983-91; 
and n.b. the author’s salutary comments at 188f.n.1, 191n.15). For the complex problem 
of ‘Staatsbegriff’ in antiquity, particularly as it relates to archaic and classical Athens, 
see (exempli gratia) F. Jacoby, Atthis (Oxford, 1949), 257n.119, 274n.262, 333n.21, 
etc.; D.J. Allan, “Individual and State in the Ethics and Politics,” in La <<Politique>> 
d’ Aristote, Entretiens sur l’antiquit& classique 11 (Geneva, 1964), 55-85; V. Ehrenberg, 
The Greek State, 2nd ed. (London, 1969), chs. 1-2, passim; M. I. Finley, Authority and 
Legitimacy in the Classical City-State (Copenhagen, 1982), esp. 3f., F. de Polignac, La 
Naissance de la cite grecque (Paris, 1984); W. Gawantka, Die sogenannte Polis: 
Entstehung, Geschichte und Kritik der modernen althistorischen Grundbegriffe der 
griechische Staat, die griechische Staatsidee, die Polis (Stuttgart, 1985); W. R. Connor, 
““Sacred’ and ‘Secular’: 'lep& καὶ ὅσια and the Classical Athenian Concept of the State,” 
Ancient Society 19, 1988, 181-85; M. B. Sakellariou, The Polis-State: Definition and 
Origin (Athens, 1989), 29, 46f., er passim; M. H. Hansen, The Arhenian Democracy in 
the Age of Demosthenes (Oxford, 1991), 55ff., 80; idem, “The Polis as a Citizen-State,” 
in The Ancient Greek City-State, ed. Hansen (Copenhagen, 1993), pp. 7-29, and, most 
recently, “Boiotian Poleis — A Test Case,” in Sources for the Ancient Greek City-State, 
ed. Hansen (Copenhagen, 1995), 13-63. See nn.259-260 infra. 


4This hardly requires proof. See, e.g., G. Glotz, La Solidarite de la famille dans le 
droit criminel en Grece (Paris, 1904), esp. x-xi (with n.23 infra), 47-93, 225-43, 299- 
324, 372-76, 425-42, etc.; 1. H. Lipsius, Das attische Recht und Rechtsverfahren unter 
Benutzung des attischen Prozesses (Leipzig, 1905-15), 6-27; H. J. Treston, Poine: A 
Study in Ancient Greek Blood-Vengeance (London, 1923), passim; K. Latte, Heiliges 
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Now, as is well known, the Greeks of the classical period 
distinguished various types of procedure, principal among these being the 
δίκη and the γραφή. While a γραφή could be brought by anyone who 
wished to do so (cp. Ar. ᾿Αθ. TToA. 9.1 ὁ βουλόμενος), a δίκη could only be 
lodged by the injured party himself (or, in the event of certain types of 
legal incapacitation, by some person[s] designated on his or her behalf). 
The δίκη therefore approximated to the modern category of tort. It is not 
surprising, given the archaic nature of the Greek conception of homicide, 
that ‘murder’ (φόνος) was pursued primarily, if not exclusively, as a δίκη, 
thereby giving legal expression to the notion that homicide was 
essentially a private matter to be settled by the families of the parties 
involved.5 Yet this brings us directly to our topic of discussion. 


Recht: Untersuchungen zur Geschichte der sakralen Rechtsformen in Griechenland 
(Tübingen, 1920); idem, “Beiträge zum griechischen Strafrecht,” Hermes 66, 1931, 30- 
39 (= idem, Kleine Schriften, edd. O. Gigon, W. Buchwald, and W. Kunkel [München, 
1968], 252-60); ΚΕ. J. Bonner and G. Smith, The Administration of Justice from Homer 
to Aristotle (Chicago, 1930-38), 1:1-56, 2:192-231; J. Lambert, La Vengeance privee et 
les fondements du droit international public (Paris, 1936), esp. 15-38; E. Ruschenbusch, 
“ΦΟΝΟΣ. Zum Recht Drakons und seiner Bedeutung für das Werden des athenischen 
Staates,” Historia 9, 1960, 140ff.; E. Heitsch, Aidesis im attischen Strafrecht 
(Wiesbaden, 1984), 15ff.; Gagarin (1986), 62ff., 89n.23. For all of the controversy 
surrounding the tribal structure of early Greek society (for a recent discussion [with full 
bibliography], see I. Morris, “Τῆς Gortyn Code and Greek Kinship,” GRBS 31, 1990, 
233-54), few (cp. Morris, 248n.37) would dispute the primacy of kinship patterns as 
such; also n.28 infra. For the comparative material, see (in addition to Lambert) R. 
Verdier, Y. Thomas, and G. Courtois, edd., La Vengeance: Etudes d’ethnologie, 
d’histoire et de philosophie, 4 vols. (Paris, 1981-84 [7]; voll. III et IV non vidi). 


5On the important distinction between a δίκη and a γραφή, see Glotz (1904), 
369ff., Lipsius, 238ff.; Bonner-Smith, 1:170ff.; A. R. W. Harrison, The Law of Athens 
(Oxford, 1968-71), 2:76ff., Hansen, “The Prosecution of Homicide in Athens: A Re- 
ply,” GRBS 22, 1981, 11-13; idem, “Initiative and Decision: the Separation of Powers 
in Fouth-Century Athens,” GRBS 22, 1981, 359ff. (on ὁ βουλόμενος); see, additionally, 
(1991), 192f.; R. Osborne, “Law in Action in Classical Athens,” JHS 105, 1985, 40-58; 
Sealey (1994), 127ff. In what follows, we are only concerned with the procedures used 
in a δίκη φόνου, as all of the texts to be discussed refer to cases of this type. (For a list 
of the known δίκαι φόνου, see Osborne, 57; also E. Carawan, “E®ETAI and Athenian 
Courts for Homicide in the Age of the Orators,” CP 86, 1991, 13n.34.) Consequently, 
we need not enter into the question of whether there ever existed a γραφὴ φόνου (for 
which, at any rate, there is no reliable evidence). The existence of this procedure is 
defended, inter alios, by Ὁ. M. MacDowell, Arhenian Homicide Law in the Age of the 
Orators (Manchester, 1963), 133-35; Hansen, Apagoge, Endeixis and Ephegesis against 
Kakourgoi, Atimoi and Pheugontes: A Study in the Athenian Administration of Justice in 
the Fourth Century B.C. (Odense, 1976), 108-12; also (1981), 13-17. It is rejected, and 
properly so, by Glotz (1904), 372f., Lipsius, 243n.13; Bonner-Smith, 2:210f.; Harrison, 
2:77n.2; Gagarin, “The Prosecution of Homicide in Athens,” GRBS 20, 1979, 322f.; G. 
Lalonde, AJP 99, 1978, 133; by MacDowell himself, CR, n.s., 28, 1978, 175; and it is 
even questioned now by Hansen, “Graphe or Dike Traumatos””’ GRBS 24, 1983, 


4 Introduction 


It is usually maintained, largely on the basis of certain texts 
(Drakon’s Code ΠΟ i? 104]; [Dem.] 47.68-73; Pl. Eu. 3E7-5D7),6 that 
only the agnate relations of the victim or, if the victim was a slave, only 
the master had the right of prosecution in the case of murder — that is, 
that the right of prosecution in a δίκη φόνου was legally restricted to the 
relations (or to the master) of the deceased — and that, if there were no 
relatives or master around to prosecute, there simply would have been no 
prosecution.” This, of course, is just what might be expected if the 
ancients conceived of homicide as an affair not merely of the individuals 
implicated (nor, to be sure, of the State), but as a matter instead of direct 
and primary concern to the families involved; for, on this view, practi- 
cally speaking, no stranger (ἀλλότριος), situated outside of the economic, 
religious, and biological bonds of the victim’s family (οὐκ οἰκεῖος), would 
ever really have sufficient motive to prosecute on behalf of another 
stranger’s death. This, at least, is the traditional view. 


This position, however, has come under attack from two quarters. 
Douglas MacDowell rejects this restrictive interpretation outright, and 
maintains that the ancient law was in fact ambiguous: while it certainly 
enjoined the obligation to prosecute upon the relatives or master of the 
victim, it did not actually prohibit others from leading a prosecution. The 
law, in other words, was not legally restrictive, and a prosecution could 


317n.26;, also G. Thür, Gnomon 55 (1983), 609. None of this is to deny that other 
procedures, such as apagoge or (more improbably) a γραφὴ ὕβρεως, may have been 
exceptionally available, see n.265 infra. 


6cp. also Pollux 8.118 φόνου δὲ ἐξῆν ἐπεξιέναι μέχρις ἀνεψιῶν, καὶ ἐν τῷ ὅρκῳ 
ἐπερωτᾶν τίς προσήκων ἐστὶ τῷ τεθνεῶτι’ κἂν οἰκέτης fi, ἐπισκήπτειν συγκεχώρηται. 
Pollux, however, is not likely to be independent of [Dem.] 47 (see A. Philippi, Der 
Areopag und die Epheten [Berlin, 1874], 79-84), the precise significance of which is 
itself in dispute; see Chapter Two infra. 


750, e.g., Glotz (1904), 299ff., 372ff., 425ff.; Lipsius, 6ff., 243, 600f.; Bonner- 
Smith, 2:192-231, esp. 198f., 207f., Treston, 191ff.; L. Gernet, Demosthene, Plaidoyers 
civils (Paris, 1954-60), 2:200; H. Evjen, “(Dem.) 47.68-73 and the δίκη pövou,” RIDA, 
3° ser., 18, 1971, 255-65; E. Grace, “Status Distinctions in the Draconian Law,” Eirene 
11, 1973, 8; eadem, “Note on Dem. XLVII 72 ΤΟΎΤΩΝ ΤΑΣ ETMIZKHYEIZ EINAI,” 
Eirene 13, 1975, 5; Hansen (1981), l1ff.; Heitsch (1984), 10n.24; I. Kidd, “The Case 
of Homicide in Plato’s Euthyphro,” in Owis to Athens: Essays on Classical Subjects 
Presented 10 Sir Kenneth Dover, ed. E. M. Craik (Oxford, 1990), 213-21; also, albeit in 
passing, Thür, “Die Todesstrafe im Blutprozess Athens (zum δικάζειν in IG 15 104.11- 
13; Dem. 23.22; Arist. AP 57.4),” JJP 20, 1990, 144; S. Humphreys, “A Historical 
Approach to Drakon’s Law on Homicide,” in Symposion 1990: Vorträge zur griech- 
ischen und hellenistischen Rechtsgeschichte, ed. Gagarin (Köln, 1991), 24. 
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be brought by anyone who wished to do so.® Michael Gagarin has argued 
a similar claim, though more cautiously.? He concedes that the intent of 
Drakon’s original code is probably not itself in doubt. But he allows that 
the law was vague, and that later litigants might occasionally have had a 
motive to seek “a loophole” in the law that would allow a non-relative to 
prosecute. In such cases it might be noticed that the homicide code, 
which certainly allowed that relatives had the right of prosecution, did not 
expressly prohibit non-relatives from this procedure, and while there 
would have been a broad “legal expectation” that only relatives would 
prosecute, such an “expectation” was never tantamount to an actual 
restriction. The law, in other words, whatever the intent of its original 
framer, might have been thought to be ambiguous by later litigants, and 
this perceived ambiguity may on occasion have been exploited.!? 


Since each of these two interpretations will force a reevaluation of 
certain long-held assumptions concerning both the prosecution, and the 
very nature of homicide in ancient Greece, and as defenders of the tradi- 
tional view have thus far failed to respond to these critics in a full and 
persuasive manner, the entire question requires reexamination. And so, in 
the hope of settling the question of whether the right of prosecution in a 
δίκη φόνου was legally restricted to the agnate relations (or to the master) 
of the murdered victim, each of the three passages previously mentioned 
will be discussed in turn. 


8See MacDowell (1963), 11{{., 94ff. He is followed closely by 5. Panagiotou, 
“Plato’s Euthyphro and the Attic Code on Homicide,” Hermes 102, 1974, 419-37, who 
fails, however, to mention MacDowell’s important monograph. 


9See Gagarin (1979), 302-13. He is followed by Ὁ. Pecorella Longo, “TPA®H 
TPAYMATOZ ο AIKH TPAYMATOZ? SIFC 53, 1981, 246; Sealey, “The Athenian 
Courts for Homicide,” CP 78, 1983, 278n.9.; also R. Wallace, The Areopagos Council 10 
307 B.C. (Baltimore and London, 1985), 252n.26; contrast Gagarin, Drakon and Early 
Athenian Homicide Law (New Haven and London, 1981), 56nn.70 and [esp.] 68, with 
Hansen’s (cp. [1981], 11) more precise formulation. 


1Oproponents of this view often imply that the search for “a loophole” (cp. Gagarin 
[1979], 304) was most likely to occur in the event that the victim was neither a slave nor 
a citizen of Athens, i.e., in the case of metics, foreigners, and freedmen — so-called 
“off-status” victims — where it might well be the case that there was no living relative 
or master around to prosecute. Such individuals thus lived in a sort of legal twilight, 
with no one actually empowered to prosecute on their behalf. We shall have more to say 
about such persons below. The best introduction to the problem of off-status victims 
(and culprits) remains Grace (1973). Useful comments are also to be found in Gagarin 
(1979), passim, as well as in some of the specialized literature. But see Connor (1988), 
182ff., on the presuppositions that underlie this whole approach. 


CHAPTER ONE 
(Drakon’s Code [IG i3 104]) 


We will start with a consideration of a part of the ancient law on 
homicide. The text is taken over from Ronald Stroud’s admirable 
monograph,!! and runs as follows: 


Aıöyvleltos Φρεάρριος typaunärtelue] 
Διοκλὲς Epxe 


ἔδοχσεν TEL βουλει καὶ τῦι δέμοι’ ᾿Ακα[μ]αντὶς ἐπίρ)]υτάνευε, [Alı öly]- 
νετος ἐγραμμάτευε. Εὐθύδικος [ἐϊπεστάτε...Ε..ΑΝΕΣ εἶπε: τὸ[ν] ᾿ 

5 Δράκοντος νόμον τὸμ περὶ τὸ φόϊν]ο ἀναγρα[φ]σάϊν]τον οἱ ἀναγραφέ- 
ς τὸν νόμον παραλαβόντες παρὰ τὸ BalolıAElos με]τ[ὰ τὸ γραμμ]ατέο- 
ς τᾶς βουλὲς €’ στέλει λιθίνει καὶ κα[τ]α[θ]έντίον πρόσ]θείν] τὲς στο- 
äs τῆς βασιλείας: οἱ δὲ πολεταὶ ἀπομι[σθο]σίάντον κατὰ τὸν ν]όμο- 


v, οἱ δὲ ἑλλενοταμίαι δόντον τὸ ἀρί[γ]ύ[ρ]ι[ον]. 


10 TIpötos "Axoov 
καὶ ἐὰμ μὲ 'K [π]ρονοί[α]ς [κ]τίένει τίς τινα, φεύγ]είν" El- 

κάζεν δὲ τὸς βασιλέας altı οἰν] pövlol Ε........ 17......E [β]ολ- 

εὖσαντα’ τὸς δὲ ἐφέτας διαγνίδ]ν[αἱι. [αἰδέσασθαι 8' ἐὰμ μὲν πατὲ]ρ ἔ- 

ι E ἀδελφὸς] E huks, hanavrla)s, Ἐ τὸν κοίλύοντα KpaTev: ἐὰν δὲ μὲ] hoü- 
15 τοι dor, μέχρ᾽ ἀνεφίσι]ότετος καὶ [ἀνεφσιδ. ἐὰν μάπαντες αἰδέσ]ασ- 
θαι ἐθέλοσι. τὸν KolAulovra [K]paltiv- ἐὰν δὲ τούτον μεδὲ μὲς ἕι, κτ]έ- 
νει δὲ ἄκοί[ν]. yvöcı δὲ λοι [πε]ντ[έκοντα καὶ hes μοι ἐφέται ἄκοντ]α 
κτέναι. ἐσέσθ[ο]ν δὲ Aloı φ]ρίάτορες ἐὰν ἐθέλοσι δέκα: τούτος δ]ὲ ho- 
ı πεντέκο[ν]τία καὶ] hes aplılot [ivdev μαιρέσθον. καὶ μοι δὲ nplötelpl- 
ον xrelvlalvrlels ἐν] Tölıde τι θεσμδι ἐνεχέσθον. προειπὲν δ]ὲ τῶι K- 


2 


ο 


τένανίτι ἐν ἀ]γορ [&ı μέχρ᾽ ἀνεφσιότετος καὶ ἀνεφσιδ’ συνδιόκ]εν 
δὲ [κ]ἀνεφσιιὸς καὶ ἀνεφσιὸν παῖδας καὶ γαμβρὸς καὶ πενθερὸ]ς κ- 
αἱ pp lältlolplas........... 5 ADAC, αἴτι- 


φόνο 


ΠΗ Stroud, Drakon’s Law on Homicide (Berkeley and Los Angeles, 1968), p. 5. 
The reader should consult Stroud’s original to ensure greater accuracy. 
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ölv Avlöplopsvov κτένει ἔ αἴτιος &ı φόνο. ἀπεχόμενον ayopäls ἐφο- 
ρί[α]ς κ[α]: [ἄθλον καὶ hiepöv "Augıktuoviköv, μπόσπερ τὸν ᾿Αθεν]αῖον κ- 
[τένα]ν[τα, ἐν τοῖς αὐτοῖς ἐνέχεσθαι: διαγιγνόσκεν δὲ τὸς] ἐ[φ]έτα[ς] 


30. Eine E 1 IBRREEEERRIRER TEIEMEA 
ΝΥ er ONAT., 
ρθουν να 5... ANA 
Nine 39... ονηθορς ἄρχοντα χερ - 
ὃν ἀ[δίκον..........Ψ 3 πολ μενον χερ]ὸν ἀδίκον κ- 
35 τέϊνει.... ΣΙ ker ΝΥ διαγιγνόσκ]εν δὲ τὸς ἐ- 
lau. BB κὸν ΕΙΣΕ ἐλεύθ- 


elplos Eı. καῇ ἐὰν φέροντα E ἄγοντα βίαι ἀδίκος εὐθὺς] ἀμυνόμενο- 
s κτέϊίν]ει, ν[εποινὲ τεθνάνα........... EU Een ΣΕΧΟΝΤΟΒ. 2 


The extant fragment of Drakon’s Code (IG 13 104), though badly 
worn, preserves a significant portion of the ancient law on unintentional 
homicide.13 While many problems arising from this code remain to be 


12Stroud’s (1968) translation (6f.) of il. 11-38 runs thus: “Even if someone kills 
someone without premeditation, he shall be exiled. The Basileis are to adjudge respon- 
sible for homicide either...or the one who instigated the killing. The Ephetai are to give 
the verdict. Pardon is to be granted, if there is a father or brother or sons, by all, or the 
one who opposes it shall prevail. And if these do not exist, pardon (15) is to be granted 
by those as far as the degree of cousin’s son and cousin, if all are willing to grant it; the 
one who opposes it shall prevail. And if there is not even one of these alive, and the 
killer did it unintentionally, and the Fifty-One, the Ephetai, decide that he did it uninten- 
tionally, then let ten members of the phratry admit him to the country, if they are willing. 
Let the Fifty-One choose these men according to their (20) rank. And let also those who 
killed previously be bound by this ordinance. A proclamation is to be made against the 
killer in the agora by relatives as far as the degree of cousin’s son and cousin. The 
prosecution is to be shared by cousins, sons of cousins, sons-in-law, fathers-in-law, and 
members of the phratry........ responsible for homicide...the Fifty-One... (line 26). If 
someone kills the slayer or is responsible for his being killed while he is avoiding a fron- 
tier market, games, and Amphiktyonic rites, he shall be treated on the same basis as one 
who kills an Athenian. The Ephetai shall bring in the verdict. (Line 33) ... one who is 
the aggressor... (line 34)... slays the aggressor... (line 35) .. the Ephetai bring in the 
verdict...(line 36)...he is a free man.... And if a man immediately defends himself 
against someone who is unjustly and forcibly carrying away his property and kills him, 
the dead man shall receive no recompense....” For a recent German translation, with 
brief commentary, see Inschriftliche Gesetzestexte der frühen griechischen Polis aus 
dem Nachlass von R. Koerner, ed. K. Hallof (Köln, 1993), 27-41. 

1310 13 104 (= i? 115 = M.-L. 86 = Tod GHI 87) is restored with the help of 
several passages from the Demosthenic corpus (see Koerner, 29n.2). The contents of IG 
i3 104 are widely regarded as an excerpt drawn from a larger body of homicide laws 
(e.g., Lipsius, 25f.; A. Ledl, Studien zur älteren athenischen Verfassungsgeschichte 
[Heidelberg, 1914], 293ff., Latte, “Mord im griechischen Recht,” RE 16.1, 1933, 281 
[=Kl. Schr., 383]; Ruschenbusch (1960), 130, R. Meiggs and Ὁ. Lewis, A Selection of 
Greek Historical Inscriptions to the End of the Fifth Century B.C., rev. ed. [Oxford, 
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solved, there can be little doubt that the extant portion of the code, 
inscribed in the year 409/8 B.C. as part of a general “revision” of the 
laws, is a more or less verbatim copy of a much older original.!* This 
supports the view that the activity of the anagrapheis, at least as regards 
IG i3 104, was simply that of a “re-publication” of Drakon’s laws, and not 


1988], 266). This is denied by Gagarin (1981), who thinks that the extant portion of the 
law contains a discussion of both intentional and unintentional homicide; see E. 
Carawan, “Trial of Exiled Homicides and the Court of Phreatto,” RIDA, 3° ser., 37, 
1990, esp. 57ff.; Thür (1990), 146, and elsewhere; also D. Nörr, “Zum Mordtatbestand 
bei Drakon,” in Studi in onore di A. Biscardi (Milano, 1983), 4:631-53, who claims 
(independently of Gagarin [653n.63]) that only unintentional homicide had been regulat- 
ed by Drakon’s code. Onall this, however, see the criticisms by Sealey (1983), 291ff.; 
Wallace (1985), 16-20; MacDowell, CR, n.s., 32, 1982, 209£.; N. ΚΕ. E. Fisher, G&R, 
2nd ser., 29, 1982, 203; also Koerner, 32. Even apart from the difficult ellipsis which 
his position entails, Gagarin’s argument that several aspects of the extant code imply 
that the discussion refers also to intentional homicide (see [1981], 45f., 50, 59£., 61f., 
72-79) may more properly be an argument for the view that we are indeed dealing 
simply with an excerpt: so Ruschenbusch (1960), 130; Gnomon 52, 1974, 816; Wallace, 
17f. For other such excerpts, see A. Boegehold, “The Establishment of a Central 
Archive at Athens,” AJA 76, 1972, 24n.5; also R. Thomas, Oral Tradition and Written 
Record in Classical Athens (Cambridge, 1989), 48. Stroud’s theory ([1968]; see Heitsch 
[1984], 22n.57; and, with a caveat, Koerner, 31f.) that the intentional law followed the 
extant portion is well criticized by Gagarin himself (1981) 72-79; also P. J. Rhodes, A 
Commentary on the Aristotelian Athenaion Politeia (Oxford, 1981), 111f.; D. Lewis, 
CR, n.s., 21, 1971, 390£.;, B. M. Caven, JHS 91, 1971, 193. If the traditional view is 
correct, then 104.11 καὶ ἐὰμ un ᾿κ [π]ρονοί[α]ς [κ]Ἰτ[ νει] will mark the beginning of the 
law dealing with unintentional homicide; and as ]. 56 (cp. Stroud, 16ff.) likely marks the 
end of these provisions, we have an adequate idea (see Koerner, 31) of how much of the 
law has been preserved. 


14That IG i? 104 is a nearly verbatim copy should be beyond dispute. See Stroud 
(1968), 50 (ἀριστίνδην), pace Wallace (1985), 232n.42; 51 (on the retroactive clause of 
11. 19£.); 53 (ἐφόρια ἀγορά); S4ff. (on Dem. 23.28; see n.18 infra); also 60-64; 
Gagarin (1981), 69f., 153-56. For a possible linguistic anachronism (ll. 11f. δικάζεν), 
see Stroud, 42ff., 63f.; also H. J. Wolff, “The Origin of Judicial Litigation Among the 
Greeks,” Traditio 4, 1946, 71-8; Wallace, 26f.,; Heitsch, “Der Archon Basileus und die 
attischen Gerichtshöfe für Tötungsdelikte,” in Symposion 1985: Vorträge zur griech- 
ischen und hellenistischen Rechtsgeschichte, ed. Thür (Köln, 1989), 84n.29, Thür, 
(1990), 150ff., for θεσμᾶι, restored in 1.20, see Jacoby (1949), 309n.64; Rhodes, 177. 
Attempts to deny that IG i? 104 is essentially a verbatim copy (e.g., Boegehold CP 68, 
1973, 153; Ruschenbusch [1974], 816; Ὁ. Lateiner, AJP 104, 1983, 405, Τ. Figueira, 
“Draco and Attic Tradition,” in Excursions in Epichoric History: Aiginetan Essays [Lan- 
ham, 1993], 236ff.; cp. idem, ‘The Strange Death of Draco on Aigina” in Nomodeiktes: 
Greek Studies in Honor of Martin Ostwald, edd. R. Rosen and J. Farrell [Ann Arbor, 
1993], 291-95; see n.18 infra) are based on little in the way of real evidence, and the one 
substantial argument generally offered, that there appear to be variations in the way in 
which the ephetai are referred to (G. Smith, “Dicasts in the Ephetic Courts,” CP 19, 
1924, 353-58), has no merit; see Stroud, 48f. That there may have been no such thing 
as an exact verbatim copy (see Thomas, 47f., cp. Dem. 43.57 ἐντὸς, with 104.15 μέχρ᾽ 
[with Stroud, 52; also Humphreys {1991}, 25n.28]; 104.18 ἐσέσθον δὲ, with Heitsch 
[1984], 8) does not at all affect the point at issue. 
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any sort of general revision.!3 Clearly, we may presume that the ancient 
code, or at least that portion of it that concerned the law on unintentional 
homicide, was still very much in force at the close of the Fifth Century. 
This need not occasion any great surprise. The ancient sources continual- 
ly report that all Attic homicide laws go back to the time of Drakon, and 
that they were left unchanged by subsequent lawgivers.16 To be sure, we 
cannot take such comments at face value, since these claims are part of an 
established pattern whereby all the laws of the polis were routinely 
ascribed to one or other of the great lawgivers.!? Yet nearly allthe speci- 
fic attempts made by a wide range of scholars to prove that major changes 
had been introduced into the homicide codes after the time of Drakon are 
highly speculative and fall far short of certainty.!® At any rate, regardiess 
of how this particular problem is ultimately resolved, few will dispute 
that the later evidence, drawn largely from the orators, remains broadly 
consistent with the procedures laid down in the ancient code. 


15Stroud (1968), SOff., 60-64, with nn.124-125; Gagarin (1981), 69f.; N. 
Robertson, “The Laws of Athens, 410-399 BC: The Evidence for Review and Publi- 
cation,” JHS 110, 1990, S6ff. 


16Ar. "AB. TToA. 7.1; Ant. 5.14; 6.2; Dem. 20.158; 23.51; [47].68-73; And. 1.81- 
83; Plut. Sol. 17.1; cp. J. Schreiner, De Corpore luris Atheniensium (Bonn, 1913), 74- 
91; Stroud (1968), 76f.; Rhodes, 110. 


I7See Schreiner, 12ff.; C. Hignett, A History of the Athenian Constitution to the 
End of the Fifth Century BC (Oxford, 1952), 17-27; Rhodes, 109ff., 131ff.; Figueira 
(1993), 237£.; also Hansen, “Athenian nomothesia in the Fourth Century BC and 
Demosthenes’ Speech against Leptines,” Cl. Med. 32, 1980, 90ff.,; idem, “Solonian 
Democracy in Fourth-Century Athens,” Cl. Med. 40, 1989, 71-99. 


18. jmitations of space preclude a full discussion of this important topic. Suffice it 
to say that every claim of innovation has produced a torrent of counter-claims. Of 
course, some innovations can be documented with certainty, though these have received 
far less attention. So, e.g., Dem. 23.28 (see n.14 supra; also n.176 infra), which may 
form the substance of 104.30-31, refers certain cases to the Heliaea, which must be post- 
Drakontian, see Stroud (1968), 54-56, idem, The Axones and Kyrbeis of Drakon and 
Solon (Berkeley, Los Angeles, and London, 1979), 11n.38; Gagarin (1981), 25f.; 
Ruschenbusch (1960), 139£., with n.45; Latte (1931), 44n.23 (= Kl. Schr., 264); also, 
more generally, Hansen, “The Athenian Meliaia from Solon to Aristotle,” Cl. Med. 33, 
1981-82, 9-47, idem, The Athenian Ecclesia II: A Collection of Articles 1983-89 
(Copenhagen, 1989), 258-62. But all those changes that can definitely be established 
without recourse to speculation almost always turn out to refer to relatively minor 
procedural points. This fundamental conservatism in the matter of Attic homicide law is 
affirmed (despite current fashions) by MacDowell (1963), 5-7; W. T. Loomis, “The 
Nature of Premeditation in Athenian Homicide Law,” JHS 92, 1972, 86n.4; Hansen 
(1976), 7, 113-21. Even Koemer (30f.), who thinks that we must admit alterations, is 
duly cautious when it comes to all specifics. 
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Unfortunately, the text of the code is not quite so explicit as we 
might have hoped. The fragment, in fact, does not even state who is 
actually to lead the prosecution.!?9 But despite this silence, there can be 
no doubt that we are meant to infer that it was the agnate relatives who 
were to lead the prosecution. First of all, 11. 20-23 ascribe an initial pro- 
clamation (prorrhesis) to the agnate relatives, and then contrast this group 
with a wider group that may “join in” (συνδιόκεν) in a subsidiary role.20 
Even if the archaic prorrhesis is distinct from a legal act of prosecution,?1 
this arrangement of clauses can only imply that it is the narrower group 
that is to initiate proceedings. Besides, [Dem.] 47 explicitly states that 
the agnate relatives are to prosecute,2? and this at the very minimum 
suggests that the code was not thought to be ambiguous on this point. 
Finally, a regulation enjoining the agnate relations to prosecute for 
murder is fully in keeping with that more general consideration which 
always must be kept in view when discussing archaic conceptions of 
homicide. As we have already noted, it is abroad phenomenon that early 
societies are constructed as an aggregate of kinship units, and that murder 
is viewed initially as a violation of just this type of unit, and not of any 
larger corporate entity.2? There is ample evidence, moreover, that in 
archaic Greece, as elsewhere, even before the establishment of a written 
code, the response to homicide was rooted in the family’s right of 
vengeance (poine),2* and that it was handled largely by resorting to self- 


19gee Gagarin (1979), 302; also Panagiotou, 429. 104.13-19 first discuss the right 
of pardon (aidesis) that may be granted after the trial has been completed; 11. 20-23 next 
refer to an initial proclamation (mpoeınev) made by the agnate relatives, and then to a 
wider circle of relations who may “join in” (συνδιόκεν). There is no other place in the 
code where a regulation concerning the primary right of prosecution might plausibly be 
located. 


20See text infra, with n.72. 
21On the prorrhesis, see pp.38ff. infra. 


22Cp. [Dem.] 47.72 κελεύει γὰρ ὁ νόμος... τοὺς προσήκοντας ἐπεξιέναι μέχρι 
ἀνεψιαδῶν κτλ.; also $70; Poll. 8.118 (η.6 supra). The speaker of [Dem.] 47 cites this 
law after consulting τοὺς [sc. νόμους] τοῦ Δράκοντος ἐκ τῆς στήλης, though this need 
not imply that he actually found this regulation cited in this form; see p.25n.e infra. 


23See pp.1-2 supra; also Glotz (xi): “Dans cette p&riode, qu’on peut appeler 
primitive au sens relative du mot et qu’il est plus prudent de nommer heroique ou proto- 
historique, on verra les familles, fortement constitu&es en nombre et en puissance, 
souveraines ἃ l’Egard des individus et de la cite, appliquer ou subir les rögles de la 
vengeance priv&e” (italics mine). 


24See n.4 supra. For the role played by miasma, see pp.82ff. infra; for its early 
connection with the curse of the victim and with the avenging spirits of the dead (i.e., 
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help. Clearly, the early codes were not developed to destroy this right — 
the importance of self-help survived well into the classical period.?° The 
codes were developed rather to control and, perhaps, to subordinate this 
right to broader interests.26 It would be surprising, then, if the ancient 
code had not expected prosecution to fall to the narrow circle of relations; 
and had this not been the case, then surely it is this anomaly that we 
might have expected the code unequivocally to state. For these several 
reasons, there can be no doubt that Drakon’s code envisioned that the 
primary right of prosecution was to fall to the agnate relatives mentioned 
in connection with the proclamation. 


That the code expected the agnate relatives to lead the prosecution, 
however, does not prove that only the agnate relatives could do so. Yet 
the text of the code seems to provide sufficient indications that the 
procedure was viewed restrictively. First, the various injunctions of the 
code are given in the form of a series of jussive infinitives that are usually 
understood to be restrictive. MacDowell has claimed that these infin- 
itives, which admittedly state what the agnate relatives are to do, cannot 
be taken to imply the negative proposition that non-relatives are not to 
prosecute. But this argument has been widely and properly rejected on 
the ground that such an interpretation of the jussives would “create 
havoc” of our understanding of legal idiom.?27 Kidd has introduced the 


with poine), see R. Parker, Miasma: Pollution and Purification in Early Greek Religion 
(Oxford, 1983), 106ff.; also Wallace (1985), 236n.93. 


25Self-help survived most notably in the execution of judgment. While the death 
penalty was carried out by the state in the 51} Cen. (cp. Dem. 23.69; see Bonner-Smith, 
2:276ff., Latte, “Todesstrafe,” RE Suppl. VII, 1940, 1599-1619 [= Kl. Schr., 393-415]; 
MacDowell (1963), 110ff.; M. Gras, “Cit& grecque et lapidation,” in Du chätiment dans 
la cite: Supplices corporels et peine de mort dans le monde antique. Actes de la table 
ronde de Rome, 9-11 novembre 1982, Collection de l’Ecole Frangaise de Rome 79, 
1984, 75-88; Thür [1990], 147ff.), recourse to self-help was still permitted in the case of 
an exiled homicide who failed to observe the conditions of exile (Hansen [1976], 99ff.; 
Rhodes, 645), for adulterers and thieves caught in the act (Hansen [1981], 23ff.; also 
Latte [1931], 129ff. [= Kl. Schr., 268ff.]), or in the case of one who was otherwise 
completely atimos (for atimia, see n.84 infra). More significantly, the execution of all 
monetary settlements was left to private action even in the 4th Cen.; see Lipsius, 948ff.; 
Harrison 1:206ff.; 2:187ff.; Gernet (1954-60), 2:196f., with n.1; see n.47 infra. 


26Cp. Latte (1920), 2f.: “Im Kampf gegen Fehderecht und Selbsthilfe sind 
Gesetzgebung und Verfahren in Hellas geformt worden”; Thür (1990), 144: “Man kann 
den Blutprozess der klassischen Zeit als in legale Bahnen gelenkte private Rache charak- 
terisieren”, also Glotz (1904), 302: “de refr&ner le goüt du sang”. For traces of 
vendetta, such as they are, see Latte (1933), 279 (= Kl. Schr., 380f.). 


2Tgee (contra MacDowell [1963], 17) Evjen, 259f.; Gagarin (1979), 304n.10; 
Kidd, 216. For the imperatival infinitive, see K. Meisterhans, Grammatik der attischen 
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additional argument that MacDowell’s non-restrictive interpretation is 
inconsistent with the law’s precise determination of the limits of the 
requisite relations. If the law takes such pains to define the exact degree 
of relationship required for prosecution (104.20-21; cp. 1. 15) and, we 
should add, carefully distinguishes this group from those relations who 
may “join in” (ll. 21-23), then “it surely implies that it is improper or 
illegal for others outside this relationship” to prosecute.28 This last argu- 
ment is persuasive, and MacDowell’s comment on the infinitives does 
nothing to undermine this approach. Consequently, while we may admit 
that the text of the code is not fully explicit, there are nonetheless clear 
grounds for believing that the code intended only the agnate relatives to 
prosecute.2? 


Inschriften (Berlin, 1900), 244ff. Obviously, nothing can be determined about the 
precise significance of these jussive infinitives by trying to infer the logical converse of 
the injunctions; see (contra Gagarin [1979], 303f.) Hansen (1981), 13n.7; also pp.102f. 
infra. Whatever exceptions might obtain in modern law, there can be no doubt that, in 
ancient societies, both law and its sphere of application were determined solely by 
traditional and/or practical needs, and not by the application of logical equivalencies. 


28gee Kidd, 216. The precise meaning of the phrase μέχρ᾽ ἀνεφσιότετος καὶ 
&vepoıö is unclear. See Lipsius, 552ff.; Glotz (1904), 85ff.; Latte (1931), 33ff. (= ΚΙ. 
Schr., 254ff.); U. Paoli, “L’ATXIZTEIA nel diritto successorio attico,” SDHI 2, 1936, 
77. (= Altri studi di diritto greco e romano [Milano, 1976], 323-61); S. Bianchetti, 
“MEXPI ANEYIOTHTO? in IG 12 115,” SIFC 54, 1982, 129-65; Humphreys (1991), 
25f.; Sealey (1994), 74ff. It is sometimes supposed that the attempt in 11. 20ff. to 
specify the exact degree of agnation empowered to prosecute may itself be an innovation 
on Drakon’s part (see, e.g., Humphreys, 36 init). Homer, at least, shows no explicit 
concern with such formal and arbitrary limits (cp. Gagarin [1981], 5ff.). On the other 
hand, Homer may not be a reliable guide. Primitive societies tend to be extremely 
precise and legalistic: see, by way of comparison, the exhaustive accounts of L. Warner, 
et al., regarding “Murngin Social Organization,” in P. Bohannan and J. Middleton, edd., 
Kinship and Social Organization (New York, 1968), 301-57; also Robin Fox, Kinship 
and Marriage: An Anthropological Perspective (Cambridge, 1967), passim; for more 
recent bibliography on kinship patterns generally, see A. Barnard, “Rules and Prohibi- 
tions: the Form and Content of Human Kinship,” in T. Ingold, ed., Companion Encyclo- 
pedia of Anthropology: Humanity, Culture and Social Life (London and New York, 
1994), 808-12. 


29Kahrstedt’s well-known theory that IG i? 104.13-19 implies that in the absence 
of agnate relatives the prosecution would pass to the phratry (see U. Kahrstedt, Staats- 
gebiet und Staatsangehörige in Athen (Stuttgart, 1934], 245; followed by Bonner-Smith, 
2:208f.; Hansen [1981], 12n.3), is to be rejected for the simple reason that these lines 
refer solely to the problem of pardoning, and so (pace Humphreys [1991], 24n.23) only 
to a problem that would be likely to arise at some moment after the trial itself. The lines 
in question therefore imply nothing at all about the actual right of prosecution. The 
code, it seems, simply provides a mechanism by which a homicide might be recalled 
from exile even if the prosecuting relatives were no longer present or alive; cp. Gagarin 
(1979), 304n.11; (1981), 48ff., Panagiotou, 429f.; Heitsch (1984), 13ff. 


14 Drakon’s Code 


Apart from these textual considerations, one also finds an argument 
from analogy commonly used to show that prosecution was restricted in 
the archaic period. As we have seen,?0 the Greeks distinguished between 
a δίκη and a γραφή. While a γραφή could be brought by ‘anyone who 
wished’, a δίκη could only be lodged by the injured party himself (or by 
his or her kyrios on his or her behalf). From this it would seem reason- 
able to maintain, by analogy with the procedure followed in the case of 
other dikai, that a δίκη φόνου could only be brought by the relatives of the 
deceased.3! MacDowell, however, thinks this analogy a poor foundation 
on which to build.32 First of all, he notes that in the case of homicide the 
injured party was no longer around to prosecute. Secondly, as Antiphon 
6.6 attests (cp. 5.88-89), homicide proceedings were apparently unique in 
several important ways, and so they may well have diverged from the 
usual dike also as regards the right of prosecution. 


MacDowell’s objections, if prima facie attractive, turn out on closer 
scrutiny to have little substance. It is certainly true, as Antiphon says, 
that homicide cases were in many ways unique, though the reasons that 
Antiphon gives for this uniqueness have nothing whatever to do with the 
issues raised by MacDowell, but simply reflect the special solemnity of 
the occasion.3? Most conspicuous among all the differences is that 


305ee p.3 supra 


3lHansen (1981), 13, sees this argument from analogy as the best support for a 
restrictive interpretation of a δίκη φόνου. The γραφή was, of course, a post-Drakontian, 
presumably Solonian innovation, and as such, the argument from analogy strictly applies 
only to the period that follows the creation of the original code. But it still refers to the 
archaic period. Moreover, if the δίκη φόνου was thus restricted after the innovation of 
the γραφή, then it can be supposed a fortiori to have been restricted prior to this 
innovation. 


32gee MacDowell (1963), 17f. 


33]t is worth considering the passage in full. The defendant is arguing (6.3ff.; cp. 
5.87-89) that the jury must treat the matter of homicide deliberations with great 
seriousness. The stakes are very high both for the defendant (τῷ κινδυνεύοντι Kal 
διωκομένῳ) and for the jury (μάλιστα μὲν τῶν θεῶν ἕνεκα καὶ τοῦ εὐσεβοῦς, ἔπειτα δὲ 
καὶ ὑμῶν αὐτῶν). Moreover, a case of this kind can only be tried once, and the 
defendant therefore will have no recourse in the event of a wrong decision. αὐτῶν δὲ 
τούτων ἕνεκα οἵ TE νόμοι καὶ αἱ διωμοσίαι καὶ τὰ τόμια καὶ ai προρρήσεις, καὶ τἄλλ᾽ 
ὅσα γίγνεται τῶν δικῶν τοῦ φόνου ἕνεκα, πολὺ διαφέροντά ἐστιν ἢ ἐπὶ τοῖς ἄλλοις, 
ὅτι καὶ αὐτὰ τὰ πράγματα, περὶ ὧν οἱ κίνδυνοι, περὶ πλείστου ἐστὶν ὀρθῶς 
γιγνώσκεσθαι: ὀρθῶς μὲν γὰρ γνωσθέντα τιμωρία ἐστὶν ὑπὲρ τοῦ ἀδικηθέντος, φονέα 
δὲ τὸν μὴ αἴτιον ψηφισθῆναι ἁμαρτία καὶ ἀσέβεια εἴς τε τοὺς θεοὺς καὶ τοὺς νόμους. 
Antiphon’s point, then, is that homicide proceedings are a matter of great seriousness, 
since they affect the defendant’s life as well as the jury’s relations both with the gods 
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homicide cases were tried in special courts, distinct from the ordinary 
heliastic panels.?* But Antiphon does not seem to allude to these special 
courts at all; and those items that are mentioned (laws, oaths, sacrifices, 
and proclamations) refer primarily to ritual matters.?5° That homicide pro- 
ceedings should be ritually unique, however, is entirely consistent with 
Antiphon’s reasoning: it is precisely because of the special solemnity of 
the occasion that certain special, ritual procedures were to be observed. 


It is equally true that in the case of murder the victim was no longer 
around to prosecute. But to use this obvious fact as an argument against 


and with the laws. And it is just for these reasons (αὐτῶν δὲ τούτων ἕνεκα) that special 
procedural matters are introduced into homicide proceedings. 


34The five homicide courts (Areopagos, Palladion, Delphinion, Phreatto, 
Prytaneion), together with the special competence of each, are well discussed by 
MacDowell (1963), chs. 4, 6-9. 


35 Antiphon’s reference to οἱ νόμοι is not, perhaps, to a ritual matter; but the 
reference is extremely vague, and nothing certain can be inferred from it. It might as 
easily be taken to conflict with MacDowell’s larger interpretation as to support it. (So, 
e.g., save in cases of inheritance and citizenship, homicide was unusual in basing obliga- 
tions on the degree of kinship; see Humphreys, “Kinship Patterns in the Athenian 
Courts,” GRBS 27, 1986, 88). On the other hand, this reference may indeed refer either 
to the special courts, which were not entirely devoid of ritual significance (as the 
examples of the Delphinion, Phreatto, and Prytaneion clearly show), or to the προδικα- 
olaı, which also reflect the solemnity of homicide proceedings (see n.174 infra). As for 
the oaths (ai διωμοσίαι), of which we shall have more to say below (pp.28-32 infra), 
Antiphon clearly is not referring to the evidentiary oath, which was at one time either 
fully or partially probative, nor to the oaths sworn by ordinary witnesses (on both of 
which see nn. 53 and 68-69 infra), but only to the standard, preliminary, ritual oaths 
required of all the party litigants; and even here there was nothing especially unique to 
homicide cases either in calling down destruction upon one’s self and one’s oikos in the 
event of perjury (see R. Hirzel, Der Eid: Ein Beitrag zu seiner Geschichte [Leipzig, 
1902], 33n.2, 137ff.; Glotz, “Jusjurandum,” in C. Daremberg and E.Saglio, Dictionnaire 
des antiquites grecques et romaines (Paris, 1877-1919 {henceforth = Darem.-Sag.}], 
11.1, 752f., 756n.6; MacDowell [1963], 92; Parker, 186nn.234-35), or even in the use 
of the term diomosia, which was used of oaths taken on other occasions (Lipsius, 
832n.12; E. Caillemer, “Diomosia,” in Darem.-Sag., II.1, 228; Bonner-Smith, 2:165n.6, 
166, MacDowell [1963], 92.). In fact, the only significant way in which the standard 
oaths taken in homicide proceedings may have been unique lies in the provision, 
mentioned at [Dem.] 47.72, whereby the prosecutor may have been bound to swear that 
he was indeed an agnate relation (on this disputed topic, see text infra). Swearing on cut 
pieces (τὰ τόμια; cp. Dem. 23.68; Aesch. 2.87), which also was not restricted to 
homicide proceedings (Ar. Lys. 186 et pass.; Pl. Laws 753D διὰ τομίων πορευόμενος; 
see Glotz [Darem.-Sag.], 751f.; J. Harrison, Prolegomena to the Study of Greek 
Religion, 3 ed. [Cambridge, 1922], 65ff.; P. Stengel, Opferbräuche der Griechen 
[Leipzig und Berlin, 1910], 78-85; idem, Die griechischen Kultusaltertümer, 3 Aufl. 
[München, 1920], 136ff.), was reserved for especially solemn occasions, and is obvious- 
Iy of ritual significance. That the proclamations (ai προρρήσεις) were also a purely 
ritual requirement, at least in the late Sth Century, will be argued for below. 
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the analogy of homicide with other dikai is to beg the very question that 
must be answered. Certainly, murder was an offense against the mur- 
dered victim, as is shown by the right of the dying victim both to demand 
and to forswear vengeance.36 But we have already seen that the ancient 
response to homicide is at least equally rooted in the solidarity of the 
archaic family; and this would suggest that it was the family as much as 
the victim himself that was viewed as the injured party. This is shown 
above all by the fact that a murder could be settled by the payment of a 
wergeld.?2?” We shall need to return to this general problem at the close of 
our discussion. At present, we simply note that there is at least a pre- 
sumption that the family is itself an injured party in the event of murder; 
and we cannot exclude the possibility that homicide proceedings in no 
way depart from other dikai in imposing the task of prosecution not on 
the victim himself, but on the victim’s family.38 


36The victim could demand poine: Ant. 1.29-30; Lys. 13.41-42; or forswear it: 
Dem. 37.59-60 (though no known instances of this survive); cp. Glotz (1904), 69f.; 
also Bonner, Evidence in Athenian Courts (Chicago, 1905), 21f. MacDowell consistent- 
ly assumes that murder is an offense against the victim, and that the family’s response is 
rooted solely in the duty owed to the victim’s anger; see (1963), 8f., 17, 133f.; cp. n.24 
supra and n. 38 infra. 


37 We need not enter into the question of whether the payment of a blood-price 
survived into the 51} Century in Athens, as Glotz (1904), 314ff., and others have 
supposed. The practice may have been abolished even by the time of Drakon; see 
Stroud (1968), 57η.111; 81n.64; Gagarin (1981), 139f.; Heitsch (1984), 11f. For the 
survival of blood-money outside Attica, however, see Ruschenbusch (1960), 136f.; 
Parker, 116n.47. Also relevant, perhaps, is the fact that an unintentional homicide had to 
be avenged every bit as much as an intentional homicide. The results, as far as the fami- 
ly was concerned, were identical: the oikos had been deprived of a membership, even if 
no harm had been intended to the victim. For the overriding importance of result over 
intent, see Glotz, 48ff.; R. Maschke, Die Willenslehre im griechischen Recht (Berlin, 
1926), Sff.; Latte (1933), 280f. (= Kl. Schr., 382); Loomis, 95; Gagarin (1981), 111; 
Parker, 117f. Even inanimate objects had to be punished (ἐπὶ Πρυτανείῳ; cp. Rhodes, 
648f.; Latte, 283 [= Kl. Schr., 385]). Parker is correct in noting, however, that the 
source of this response is not any primitive notion of miasma, but the magical assump- 
tion that no mischance is purely accidental. The locus classicus for this explanation is, 
of course, E. E. Evans-Pritchard, Wirchcraft, Oracles, and Magic among the Azande 
(Oxford, 1937), ch. 3. 


38Cp. H. von Hentig, Die Strafe, I: Frühformen und kulturgeschichtliche Zusam- 
menhänge (Berlin, 1954), 110ff.: “In der Rache gleicht der Clan oder die Familien- 
gruppe einen Kraftverlust aus. Kollektiva stehen sich gegenüber, die als Einheiten 
leiden und handeln. Gruppen werden verantwortlich gemacht und übernehmen beden- 
kenlos die Verantwortung....Bei einem Totschlag sagen die Menschen eines arabischen 
Stammes nicht: >>Das Blut dieses oder jenes ist vergossen worden<< [sondern] 
>>unser Blut wurde vergossen<<” (author’s italics); Glotz (1904), 47: “Le γένος, en 
face des autres γένη, forme un seul corps. Il souffre tout entier, quand un de ses mem- 
bres souffre. Tous ceux qui sont du m&me sang n’ont qu’un seul esprit et qu’une seule 
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MacDowell’s attempt to find an ambiguity within the archaic code, 
finally, is guilty of anachronism. It has been observed by others that 
Drakon’s code seems to presume, without any special comment, that both 
the victim and the culprit would be full Athenian citizens.3° In the 
archaic community, however, it is not likely that a citizen, who was 
always entangled in the kinship system of the oikos, would be found to 
lack relations within the requisite degree.*0 In such a circumstance, it is 
difficult to see why any ambiguity would be required. Furthermore, there 
is no indication that the problem of murder involving “off-status” persons 
ever presented itself to the original framers of the code.*! Yet this too 
should not be surprising. The problem of the legal status of foreigners, 
metics, freedmen, and other intermediate types would only be likely to 
emerge at a later date, with the growth of the archaic Athenian polis into 
an international and “hegemonic” capital, and so would not have pre- 


chair: ils ressentent tous l’injure faite ἃ l’un d’eux; si l’un d’eux est tu&, c’est pour tous 
une douleur et une diminution. C’est pourquoi ils s’aident les uns les autres, et vengent 
leurs morts”; Lambert, 34: “La vengeance priv&e est une violence collective qui met en 
presence des groupes et non des individus”. See Latte (1933), 280 (= ΚΙ. Schr., 382), on 
the gradual weakening of this collective responsibility. 


39gee Grace (1973), passim; also Gagarin (1979), 306ff.; D. Whitehead, The 
Ideology of the Athenian Metic (Cambridge, 1977), 146f. 


40 The specified degree of ayxıotela was sufficiently broad to preclude this 
possibility; cp. Heitsch (1984), 14n.34; also Gagarin (1981), 51. 


4lSealey (1983), 286n.26 (see Thür [1990], 149n.32) thinks that IG i? 104.26-29 
(esp. 28 μόσπερ τὸν ᾿Αθεν]αῖον; cp. Dem. 23.37), which apparently protects the exiled 
homicide (see Carawan [1990], 59) from illegal pursuit, may show that Drakon’s code 
(or at least its republication) did in fact recognize certain status distinctions. Sealey is 
presumably thinking of the xenos-polites distinction as discussed, e.g., in Dem. 23.47-48 
(but see Grace [1973], 13ff., who rightly denies that this Demosthenic passage refers to 
any legally recognized scheme of status classification). Sealey’s inference, however, is 
unwarranted. Far from recognizing the legal status of xenoi, the lines in question (if the 
usual restoration is reasonably sound) assert that even a homicide is protected if he 
observes the conditions of exile; that he is, at least as concerns his bodily safety, still 
reckoned as a member of the community (to which, we must remember, he is likely to 
retum after the completion of the period of banishment); that he is not, in other words, 
entirely an Aüslander over whom, it is thus implied, the archaic law would not take any 
cognizance. The implication, then, is exactly the opposite of what Sealey claims: far 
from recognizing the legal status of xenoi, the text implies that it is only Athenians, i.e., 
citizens, who are covered by the law; that outsiders are none of its concern (cp. Latte 
[1933], 280 [= Kl. Schr., 381f.]). The problem of metics, on the other hand, is clearly 
post-Drakontian, and so would not appear in the ancient code. Nor is there any evidence 
that freedmen fell into a special category of their own, at least as regards homicide, even 
in the 4th Century (see n.50 infra). For the slave-citizen distinction in IG ι3 104, see 
n.43 infra. 
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sented itself to the archaic lawgivers.?? Consequently, if the code failed 
to specify what was or was not to happen in the event that there was no 
relative to prosecute, we are probably quite safe in assuming that this was 
largely because the ancient code did not envision such a possibility as 
likely to occur.*3 


We may now summarize the conclusions we have thus far reached. 
Drakon’s code, as we saw, does not actually indicate who was to lead the 
prosecution. But that it was the agnate relatives, as attested elsewhere, is 
clearly implied in the text of IG i3 104. It is also true that the code does 
not explicitly restrict the primary right of prosecution to these same 
agnate relations. But it does enjoin this prosecution through a series of 
jussive infinitives that are readily understood to be restrictive. Further- 
more, this restrictive interpretation best explains the very careful specifi- 
cations of the exact degree of agnation given in the code, and it is fully 
consistent both with our general understanding of the procedure adopted 
by other dikai, as well as with broader historical considerations of some 
importance. It would be quite surprising, then, if archaic Athens had not 
viewed the matter in this restrictive way, and the burden of proof clearly 
lies with those who would deny it. MacDowell’s several arguments, 
however, are extremely weak, and have failed to gain wide support. Even 


42See the excellent discussion in Grace (1973). 


43The rare exception could be dealt with on an ad hoc basis. Questions concerning 
the murder of slaves (cp. nn.184 and 264 infra) are more difficult to answer with any 
confidence. That masters were to prosecute in the event that a slave was murdered is 
attested by the orators ([Dem.] 47.68, 70-72; Ant. 5.48; Isoc. 18.52-53; cp. Poll. 8.118; 
see Grace [1975], 5, also MacDowell [1963], 20f.), but it is not mentioned in the extant 
portion of Drakon’s code. It may have been written down somewhere, for the Trier- 
archos of [Dem.] 47 claims to verify this rule by consulting “the stele” (but see p.25n.e 
infra). Yet there is no place in the readable portion of our fragment where the law 
concerning slaves can be located (see Gagarin [1979], 312n.37); nor, if one follows the 
general logic of the fragment, is it clear where such a law might have occurred in the 
contents of the protos axon. (Obviously, nothing can be said about the contents of a 
“second axon” [1]. 5S6ff.].) In fact, we cannot even show with certainty that the distinc- 
tion between a citizen and a slave was recognized in Drakon’s code. IG i3 104.36f. 
ἐλεύθείρ]ος Eı may (if the verb is correctly restored) point to such a distinction, see B. 
Jordan, Servants of the Gods: A Study in the Religion, History and Literature of Fifth- 
Century Athens, Hypomnemata 55 (Göttingen, 1979), 39; also Stroud (1968), 56f., with 
n.110; Gagarin, “Self-defense in Athenian Homicide Law,” GRBS 19, 1978, 119n.36; 
also (1981), 63. But in the context of a discussion of justifiable homicide (37-38 
ἀμυνόμενος KTelvleı, νίεποινὲ τεθνάναι; cp. li. 33-35 xepöv aldikov...xeplöv ἀδίκον, with 
Gagarin [1978], 115n.19, 119£., [1981], 61ff.), the word may perhaps be taken to refer 
only to “freedom” from penalty; e.g., “straflos” (Nörr, 649n.53). On the other hand, 
slavery was certainly known in the 7th Century, and it is not likely that absolutely no 
provisions were made for it in Drakon’s code (cp. Grace [1973], 17f.). 
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Gagarin insists that there cannot be much doubt that the intent of the 
ancient code was probably restrictive. And so, we need not trouble 
ourselves any further with Drakon’s code, or with the question of its 
original intent. There was no ambiguity in the archaic law. 


CHAPTER TWO 
(Ps.-Demosthenes 47.68-73) 


Ps.-Dem. 47 (Against Euergos and Mnesiboulos) is the only extant 
forensic oration that explicitly treats the question of who has the right to 
prosecute in a δίκη φόνου. The speech is probably not by Demosthenes, 
and may be one of the works of Apollodoros, several of which are includ- 
ed in the Demosthenic corpus.** Opponents of the restrictive reading of 
the law have claimed that the evidence supplied by this speech is 
ambiguous and does not prove that only the relatives or master were 
allowed to prosecute. It has also been thought that the speech may even 
imply that anyone at all could prosecute if they so desired. We must 
consider the relevant passage in some detail. 


The anonymous speaker, who is generally called the Trierarchos, was 
engaged in a long-running series of suits and counter-suits with a certain 
Theophemos.*5 In the course of all this, the Trierarchos has brought a 
δίκη ψευδομαρτυρίων against the brother (Euergos) and brother-in-law 
(Mnesiboulos) of Theophemos for swearing false testimony against the 
Trierarchos in an earlier suit.*6 During his narrative, the Trierarchos tells 
how Theophemos had previously won a suit for assault (δίκη αἰκείας) that 
was to be settled by the payment of a fine. But on the very day that the 


44The authenticity of this speech was already doubted in antiquity (see 
Harpokration, s.v. ἐκαλίστρουν); cp. A. Schaefer, Demosthenes und seine Zeit (Leipzig, 
1858-87), 3.2:130-34, 184-99; F. Blass, Die attische Beredsamkeit (Leipzig, 1887-98), 
3.1:484-89, C. Rüger, “Zur pseudodemosthenischen Rede gegen Euergos und Mnesi- 
bulus (47),” Philologische Wochenschrift 40, 1920, 117-20; J. Trevett, Apollodoros, the 
Son of Pasion (Oxford, 1992), 5Off., esp. 62, 73ff., is too cautious in this matter. 


45For this pattern of suit and counter-suit, so common in Attic litigation, see 
Harrison, 2:131ff. The best summary of the case is still Gernet (1954-60), 2:195-200. 
For Theophemos, see J. Kirchner, Prosopographia Attica (Berlin, 1901-03), nr. 7094; 
also J. K. Davies, Arhenian Propertied Families, 600-300 B.C. (Oxford, 1971), ad loc. 


460n the δίκη ψευδομαρτυρίων, see Harrison, 1:156n.3, 2:127ff., 192ff.; E. 
Berneker, “Pseudomartyrion dike,” RE 23.2, 1959, 1364-85; and, more recently, A. C. 
Scafuro, “Witnessing and False Witnessing: Proving Citizenship and Kin Identity in 
Fourth-Century Athens,” in Arhenian Identity and Civic Ideology, ed. A. L. Boegehold 
and A. C. Scafuro (Baltimore and London, 1994), 170ff.; also see n.138 infra. For fami- 
ly members appearing as witnesses, see Humphreys (1986), passim, esp. 77n.29 on the 
precise relationship of Mnesiboulos; cp. Kirchner, nrr. 10265 (Mnesiboulos) and 5458 
(Euergos). 


22 Ps.-Demosthenes 47 


Trierarchos offered to bring Theophemos to the bank for payment, 
Theophemos went instead to the Trierarchos’ estate so as to seize the 
value of the penalty himself.*”° Theophemos, accompanied by Euergos 
and Mnesiboulos, burst into the Trierarchos’ home while the Trierarchos 
was away and while his wife and children were having their daytime 
meal. An old woman was present. Originally one of the family’s slaves, 
she had been freed long ago by the Trierarchos’ father. She had married 
and moved away. But on her husband’s death she returned to live at the 
Trierarchos’ house as a faithful servant. When the men burst in, this 
elderly woman clutched a goblet from which she was drinking to her 
breast; the men tried to seize the cup and, in the ensuing fight, the 
woman received some blows from which she presently died. 


We now come to the relevant passage, 47.68-73. The following 
translation is that of A. T. Murray.*8 


4TSeizure of property was legal if a settlement had not been paid within a specified 
period of time; see n.25 supra. On the δίκη αἰκείας, see Gernet (1954-60), 2:197ff.; 
Lipsius, 643ff. 


48Demosthenes V, Private Orations XLI-XLIX, with an English Translation 
(London, 1939), 319-23. There are several points where my own interpretation diverges 
from that offered by Murray; see text infra. The Greek runs as follows: [868] Ἐπειδὴ 
τοίνυν ἐτελεύτησεν, ἦλθον ὡς τοὺς ἐξηγητάς, ἵνα εἰδείην ὅ τι με χρὴ ποιεῖν περὶ 
τούτων, καὶ διηγησάμην αὐτοῖς ἅπαντα τὰ γενόμενα, τήν τε ἄφιξιν τὴν τούτων. καὶ 
τὴν εὔνοιαν τῆς ἀνθρώπου. καὶ ὡς εἶχον αὐτὴν ἐν τῇ οἰκίᾳ, καὶ ὡς διὰ τὸ κυμβίον, οὐκ 
ἀφιεῖσα, τελευτήσειεν. ἀκούσαντες δέ μου οἱ ἐξηγηταὶ ταῦτα, ἦροντό με πότερον 
ἐξηγήσωνταί μοι μόνον ἢ καὶ συμβουλεύσωσιν. [869] ἀποκριναμένου δέ μου αὐτοῖς 
ἀμφότερα. εἶπόν μοι “ἡμεῖς τοίνυν σοι τὰ μὲν νόμιμα ἐξηγησόμεθα. τὰ δὲ σύμφορα 
παραινέσομεν. πρῶτον μὲν ἐπενεγκεῖν δόρυ ἐπὶ τῇ ἐκφορᾷ, καὶ προαγορεύειν ἐπὴ τῷ 
μνήματι, εἴ τις προσήκων ἐστὶ τῆς ἀνθρώπου, ἔπειτα τὸ μνῆμα φυλάττειν ἐπὶ τρεῖς 
ἡμέρας. τάδε δὲ συμβουλεύομέν σοι: ἐπειδὴ αὐτὸς μὲν οὐ παρεγένου, ἡ δὲ γυνὴ καὶ τὰ 
παιδία, ἄλλοι δέ σοι μάρτυρες οὐκ εἰσίν’ ὀνομαστὶ μὲν μηδενὶ προαγορεύειν, τοῖς 
δεδρακόσι δὲ καὶ κτείνασιν, elta πρὸς τὸν βασιλέα μὴ λαγχάνειν. [870] οὐδὲ γὰρ ἐν τῷ 
νόμῳ ἔστι σοι: οὐ γάρ ἐστιν ἐν γένει σοι ἡ ἄνθρωπος, οὐδὲ θεράπαινα, ἐξ ὧν σὺ λέγεις" 
οἱ δὲ νόμοι τούτων κελεύουσι τὴν δίωξιν εἶναι ὥστ᾽ εἰ διομεῖ ἐπὶ Παλλαδίῳ αὐτὸς καὶ 
ἡ γυνὴ καὶ τὰ παιδία καὶ καταράσεσθε αὑτοῖς καὶ τῇ οἰκίᾳ, χείρων τε δόξεις πολλοῖς 
εἶναι, κἂν μὲν ἀποφύγῃ σ᾽, ἐπιωρκηκέναι, ἐὰν δὲ ἕλῃς. φθονήσει. ἀλλ᾽ ὑπὲρ σεαυτοῦ καὶ 
τῆς οἰκίας ἀφοσιωσάμενος ὡς ῥᾷστα τὴν συμφορὰν φέρειν, ἄλλῃ δὲ εἴ πῃ βούλει. 
τιμωροῦ." [871] Ταῦτα ἀκούσας ἐγὼ τῶν ἐξηγητῶν, καὶ τοὺς νόμους ἐπισκεψάμενος 
τοὺς τοῦ Δράκοντος ἐκ τῆς στήλης, ἐβουλευόμην μετὰ τῶν φίλων ὅ τι χρή με ποιεῖν. 
συμβουλευόντων δέ μοι ταὐτά, ἃ μὲν ὑπὲρ τῆς οἰκίας προσῆκέ μοι πρᾶξαι καὶ ἃ 
ἐξηγήσαντό μοι οἱ ἐξηγηταί, ἐποίησα, ἃ δ᾽ ἐκ τῶν νόμων οὐκέτι μοι προσῆκεν, ἡσυχίαν 
εἶχον. [872] κελεύει γὰρ ὁ νόμος. ὦ ἄνδρες δικασταί, τοὺς προσήκοντας ἐπεξιέναι 
μέχρι ἀνεψιαδῶν, καὶ ἐν τῷ ὅρκῳ διορίζεται [codd. et plur. edd.: ἐπερωτᾶν Εγρ. Ογρ. 
Pollux {n.6 supra}] ὅ τι προσήκων ἐστί, κἂν οἰκέτης Hd, τούτων τὰς ἐπισκήψεις εἶναι. 
ἐμοὶ δὲ οὔτε γένει προσῆκεν ἡ ἄνθρωπος οὐδέν, ei μὴ ὅσον τιτθὴ γενομένη. οὐδ᾽ αὖ 
θεράπαινά γε: ἀφεῖτο γὰρ ὑπὸ τοῦ πατρὸς τοῦ ἐμοῦ ἐλευθέρα καὶ χωρὶς ᾧκει καὶ 
ἄνδρα ἔσχεν. [873] ψεύσασθαι δὲ πρὸς ὑμᾶς καὶ διομόσασθαι αὐτὸς καὶ τὸν υἱὸν καὶ 
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(868) Well then, after her death I went to the 
Interpreters@ in order to learn what I ought to do in the 
matter, and I related to them all that had taken place: the 
coming of these men, the devotion of the woman, why it 
was that I kept her in my house, and that she had met her 
end because she would not surrender the cup. When the 
Interpreters had heard all this from me, they asked me 
whether they should interpret the law for me and nothing 
more, or should also advise me. ($69) On my answering 
them, “Both,” they said to me, “Very well, we will 
interpret for you the law, and also give you advice to your 
profit.b In the first place, if there be anyone related to the 
woman, let him carry a spear when she is borne forth to 
the tomb and make solemn proclamation at the tomb, and 
thereafter let him guard the tomb for the space of three 


τὴν γυναῖκα οὐκ ἂν ἐτόλμησα. οὐδ᾽ ἂν εἰ εὖ ἥδειν ὅτι αἱρήσοιμι αὐτοὺς: οὐ γὰρ οὕτως 
τούτους μισῶ, ὡς ἐμαυτὸν φιλῶ. “Ἵνα δὲ μὴ λόγῳ μόνον ἀκούσητέ μου, αὐτὸν ὑμῖν 
τὸν νόμον ἀναγνώσεται [Ε2Ο}]. 


ἃ Τῆς exegetes were official propounders of sacred law. We do not know when 
they were established (though the institution must be relatively old), how many there 
were, how they were appointed and distributed, or precisely what powers they 
possessed. What is clear is that some exegete or exegetes were to be consulted in 
matters involving pollution, and so in cases of homicide. The fundamental study of this 
complex subject remains Jacoby, (1949), 8-70 (with 75f.); also Die Fragmente der 
griechischen Historiker (Berlin, 1923-58 [henceforth = FGrH]), IIIb, Suppl. II, 534-36 
(with 323 F14 and nrr. 352-54); 1. Oliver, The Athenian Expounders of the Sacred and 
Ancestral Law (Baltimore, 1950); idem, “On the Exegetes and the Mantic or Manic 
Chresmologians,” AJP 73, 1952, 406-13; idem, “Jacoby’s Treatment of the Exegetes,” 
AJP 75, 1954, 160-74, M. Nilsson, AJP 71, 1950, 420-25; N. G. L. Hammond, “The 
Exegetai in Plato’s Laws,” CQ, n.s., 2, 1952, 4-12; H. Bloch, “The Exegetes of Athens 
and the Prytaneion Decree,” AJP 74, 1953, 407-18; idem, “The Exegetes of Athens: a 
Reply,” HSCP 62, 1957, 37-49. F. Schachermeyr, Religionspolitik und Religiosität bei 
Perikles (Wien, 1968), who speaks of Lampon (unfortunately, without any consideration 
of FGrH ΠΡ, Suppl. II, 534f.; cp. n.161 infra) as “angesehenen und akkreditierten 
Theologen” (27), errs in reviving the old conception of exegetes as, inter alia, “der Hort 
eines sittlich-religiösen Urwissens....” (25f.). On the rather limited scope of the 
exegetes’ activities (limited, that is, to the non-political, explication of ritual; cp. Glotz 
[1904], 300n.3), Jacoby is surely correct. The plural of Pl. Euthyphro 9A6 (cp. 4( 8) is 
correctly explained by Bloch (1957), 40f. 


b MacDowell (1963), 16, correctly notes that the principal division which runs 
throughout the passage is between what the exegetes expound and what they advise (see 
p-33n.j infra). They expound solely in matters of ritual; their advice, on the other hand, 
which is more wide-ranging, is not binding. This is shown, inter alia, by the fact that 
the Trierarchos follows their advice only after consulting with the stele and with his 
philoi. As such, consulting the exegetes is proof primarily that the Trierarchos acted 

. scrupulously in religious matters; cp. Jacoby (1949), 44f., 48. 
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days. And this is the advice which we give you: since you 
were not yourself present, but only your wife and your 
children, and since you have no other witnesses, we advise 
you not to make proclamation against anyone by name, but 
in general against the perpetrators and the murderers; and 
again not to institute suit before the king. ($70) For that 
course is not open to you under the law, since the woman 
is not a relative of yours nor yet a servant [sc. a slave], 
according to your own statement; and it is to relatives or 
to masters that the law appoints the duty of prosecuting.“ 
If, then, you should take the oath at the Palladium,d 
yourself and your wife and your children, and imprecate 
curses upon yourselves and your house, you will lose the 
goodwill of many, and if your opponent is acquitted, you 
will be thought to have committed perjury, and if you 
convict him, you will be an object of malice. No, after you 
have performed the proper religious rites to cleanse 
yourself and your house, bear your misfortune with such 
patience as you can, and, if you choose, avenge yourself in 
some other way.” 


(871) When I had received this advice from the 
Interpreters and had looked at the laws of Draco on the 
inscribed slab,® I consulted with my friends as to what 


© τούτων here, and in 872 below, probably refers to the prosecutors, and not to the 
victims; see (pace Gernet [1954-60], 2:223,; Evjen, 263) Grace (1975), passim. See 
n.114 infra. 


ἃ εἰ διομεῖ ἐπὶ Παλλαδίῳ means, in effect, “if you should bring the case to court” 
(see T. Lenschau, RE 18.3, 1949, 168-71, s.v.). Itis widely assumed that a case against 
Theophemos, had it been pursued, would have been one of intentional homicide, on the 
supposition that φόνος ἕκων included deaths resulting from any intent to harm (Dem. 
54.25-28,; see Loomis, 93). Intentional homi-cide was generally tried at the Areopagos. 
The reference here to a trial at the Palladion would therefore be due to the old woman’s 
non-citizen status: cp. Stroud (1968), 39£.; MacDowell (1963), 69; Grace (1973), 18; 
Gagarin (1981), 56f., 141n.77. On the Palladion, see Jacoby ad FGrH 323 (Kleidemos) 
F20 (cp. 325 F16); MacDowell (1963), 58-69; Rhodes, 642ff.; Heitsch (1984), 11n.26; 
Humphreys (1991), 22n.17; A. L. Boegehold, The Athenian Agora, XXVIIl. The 
Lawcourts at Athens (Princeton, 1995), 47£., 139ff. Thür, “The Jurisdiction of the 
Areopagos in Homicide Cases,” in Gagarin, ed., (1991), 53-72, is unpersuasive; see 
Wallace (1991), 73ff. On the legal role of the King Archon, or Basileus, see n.186 infra. 


€ Drakon’s stele was set up at the Stoa Basileios (cp. IG i3 104.7-8; Stroud [1968], 
30; Rhodes, 134f., Robertson, 64f., see n.158 infra), and laws thus posted around the 
city were occasionally consulted by litigants (Thomas, 60-68). It is commonly assumed, 
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course of action I should pursue.f As they gave me the 
same advice, I did what was necessary to purify the house 
and what the Interpreters had prescribed, and abstained 
from further action which the laws forbade.8 (872) For the 
law, men of the jury, ordains that prosecution shall be by 
relatives within the degree of children of cousins; and that 
in the oath inquiry shall be made as to what the 
relationship is, even if the victim be a servant [sc. a slave]; 


therefore, that the stele mentioned by the Trierarchos was Drakon’s stele (Stroud, 39f.; 
Gagarin [1979], 312n.35; [1981] 57n.71; M. Pi£rart, “Note sur la prorrhesis en droit 
attique,” L’Antiquite classique 42, 1973, 430n.17; K. Clinton, “The Nature of the Late 
Fifth-Century Revision of the Athenian Law Code,” in Studies in Attic Epigraphy, 
History and Topography Presented to Eugene Vanderpool, Hesperia Suppl. 19 
[Princeton, 1982], 35). But this cannot be known with certainty. The normal procedure, 
at least prior to the establishment of the central archive, was (presumably) for the laws 
relevant to a particular office to be housed at that location (cp. Jacoby [1949], 383n.27; 
Stroud [1968], 28f.; Boegehold [1972], 29; Thomas, 73ff.), and we hear, in fact, of 
homicide laws set up at the Areopagos (Dem. 23.22; Lys. 1.30; [6].15; cp. 'A®. TToX. 
35.2). Gagarin, to be sure, thinks these Areopagite laws were not identical with those 
posted at the Stoa Basileios ([1981], 26ff.; also Figueira [1993], 240), but Dem. 23.28 
(see n.18 supra), used to support this contention, refers to the Heliaea and not to the 
Areopagos, and so may not provide any evidence at all about the contents of this 
Areopagos code (note the apposite remarks by Humphreys [1991], 32n.54). Because of 
the absence of any mention of the status of slaves in Drakon’s code, Grace ([1973], 18; 
[1975], 5) proposed that the Trierarchos may have consulted a stele at the Palladion 
(citing, somewhat loosely, Dem. 23.63 and 71). This, however, is also far from certain. 
There was apparently more than one copy of the homicide code within the city (see 
above), any one of which may have been consulted by the Trierarchos. There may even 
have been minor variations among them. Laws could be amended. But such changes 
probably would not have altered the original texts in any significant way, since they 
were not always added to the formal inscriptions or, if added, could be placed at the 
bottom as addenda (Gagarin [1981], 23ff.; [1986], 84n.12; Thomas, 48nn.113-114). 
Moreover, the practice of making duplicate copies was common enough (Thomas, 75f.; 
cp. Stroud [1979], 16f.), and it is possible that all the stelai set up in the city that 
contained the homicide code were nearly identical with one another. In any event, the 
claims to have consulted the stele may well be nothing more than a hollow conceit 
intended to impress the jury; see Bonner-Smith, 2:16f.; Thomas, 60-68; and next note 
infra. 


f τῶν φίλων here may indicate “brothers and cousins” (MacDowell [1963], 16), 
but more likely refers to expert legal advise; see Bonner-Smith, 2:16ff.; Harrison, 
2:157f., esp. 158n.2; Bonner, Lawyers and Litigants in Ancient Athens: The Genesis of 
the Legal Profession (Chicago, 1927), ch. 10 passim, esp. 201ff., 213f. For φίλος used 
of friends as well as kin, see W. R. Connor, The New Politicians of Fifth-Century Athens 
(Princeton, 1971), 35ff. 


ὃ ἃ δ᾽ ἐκ τῶν νόμων οὐκέτι μοι προσῆκεν = “what was no longer legally proper”. 
For οὐκέτι, see Grace (1975), 1On.e, who (pace Gagarin [1979], 309n.29) 5665 no 
ambiguity. As the woman is now free, it is “no longer” fitting for the Trierarchos to 
proceed. 
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and it is from these persons that criminal actions shall 
proceed.h But the woman was in no way related to me by 
blood, she had only been my nurse; nor again was she a 
servant [sc. a slave]; for she had been set free by my 
father, and she lived in a separate house, and had taken a 
husband.i (873) Now, to tell a false story to you and 
support it by an oath with imprecations on myself, my son, 
and my wife, was a thing I dared not do, even if I knew 
well that I should convict these men; for I do not hate 
them as much as I love myself. But that you may hear this 
not merely from my own lips, the clerk shall read you the 
law itself. 


h ἐπισκήψεις = ἐπεξιέναι; see (contra MacDowell [1963], 20; Harrison, 1:169n.4; 
Panagiotou, 433) Grace (1975), 11ff., esp. 15f.; also Gagarin (1979), 310n.30. 


1 χωρὶς ᾧκει has often been thought to be a technical term for a freedman who 
continued to pay an annual fee, and some have claimed such freedmen were still tech- 
nically slaves (based on Lex. Seg., 316.1 1ff.). On this entire question, see A. Calderini, 
La Manomissione e la condizione dei liberti in Grecia (Milano, 1908), 374f., Harrison, 
1:167n.5,; E. Perotti, “Les Esclaves χωρὶς oikoüvtes,” in Colloque Besangon 1972: 
actes du colloque 1972 sur l’esclavage (Paris, 1974), 47-56; Whitehead, 25n.87; also 3. 
1. Kasakebnu (E. Kazakevich), “Bbisin πη pabamn Ol ΧΩΡῚΣ OIKOYNTEZ,” BZH 3, 
1960, 23-42. (This paper, written in Russian by the American expatriate, Emily Grace, 
deserves wider attention than it has hitherto received. Apart from the phrase under 
discussion, it includes a detailed review of both μισθός and ἀποφορά.) There is little 
justification, however, for the view that individuals so characterized represented any sort 
of rigid legal category at all. The classical sources (Aesch. 1.97; Dem. 4.36) are highly 
ambiguous at best, and the lexicographical reports (which are very late) are not, in fact, 
uniform (cp. Harpokration, s.v. τοὺς χωρὶς οἰκοῦντας), and probably do not rest on any 
independent sources of information; see Kazakevich, 34-36. The phrase, moreover, is 
often used in a very generalized manner, even of free citizens (cp. [Dem]. 47.35 καὶ 
χωρίς οἰκοίη ὁ Θεόφημος). Besides, the entire clause at 47.72 ἀφεῖτο γὰρ ὑπὸ τοῦ 
πατρὸς τοῦ ἐμοῦ ἐλενθέρα καὶ χωρὶς ᾧκει καὶ ἄνδρα ἔσχεν shows that the elderly 
ΨΟΠΊΔη is certainly portrayed by the Trierarchos (and cp. 855) as definitely nor still a 
slave (see n.128 infra; also Gernet, “Aspects du droit ath@nien de l’esclavage,” in Droit 
et societe dans la Grece ancienne [Paris, 1955], 169); and the fact that the exegetes’ 
response (based solely on the Trierarchos’ narrative; cp. 870 ἐξ ὧν σὺ λέγεις) is that the 
Trierarchos is not to prosecute since the woman is neither a relative nor a slave (870 
οὐδὲ θεράπαινα; 72 οὐδ᾽ αὖ θεράπαινά γε; 566 p.36n.w infra), shows that the official 
exegetes also believed that the woman was no longer ἃ slave. 
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The Trierarchos’ narrative is not fully convincing. While the 
Trierarchos represents Theophemos’ violent seizure as completely 
unwarranted, the reader may well suspect that Theophemos was having 
more difficulty in obtaining his payment than the speaker lets on.*? There 
is also a question as to whether the Trierarchos has accurately described 
the old woman’s legal status.5° What is important for our purposes, how- 
ever, is that the speaker has introduced this narrative of the nurse’s death 
in order to show the character of his opponents in a negative light, and to 
indicate that he, on the other hand, acted with all scrupulousness and 
without being overly litigious.S! 


49Cp. $8 49-54. 


50yery little is known about the legal status of freedmen. They do not seem to 
have constituted a distinct legal category of their own, and were probably classed simply 
as metics (see, e.g., M. Clerc, Les Meteques atheniens [Paris, 1893], 282-94; Harrison, 
1:184-86; Whitehead, 16f.). Yet the question of metic status poses difficult problems of 
its own. It is widely believed that metics had full access to Athenian courts (though 
some would restrict this right to dikai only), cp. Harrison, 1:193ff.; Rhodes, 655; P. 
Gauthier, Symbola: Les Etrangers et la justice dans les cites grecques (Nancy, 1972), 
136-49; Whitehead, 89ff., also (with reference to freedmen) Calderini, 326-35. But the 
common view (cp. Ar. Pol. 1275@7-14) that metics had to be represented in court by 
their prostates is probably to be rejected (cp. Clerc, 260-74; Whitehead, 90ff.; Gauthier, 
126-36). The locus classicus for the status of metic-victims in homicide procedures is, 
in fact, [Dem.] 47.68-73. Grace (1975), 6ff. (also Gagarin [1979], 308), thinks it 
significant that the Trierarchos appears to conceal the metic status of the nurse, but this 
is only because she seems to assume that the prostates would be entitled to prosecute on 
behalf of a metic-victim. Yet even apart from the fact that the forensic obligations of the 
prostates were presumably quite limited, we cannot imagine that the exegetes (or the 
jury, for that matter) would have failed to observe that the elderly nurse was indeed a 
metic had this fact been significant for the case at hand. The exegetes are clearly given 
the same information as is the reader (cp. $68 ἀκούσαντες δέ μου οἱ ἐξηγηταὶ ταῦτα), 
and their advice is specifically based upon this information (cp. 870 ἐξ ὧν σὺ λέγεις; 
p-26n.i supra). Besides, the status of the woman is not really hidden at all (cp. $70 ἐπί 
Παλλαδίῳ, with p.24n.d supra). Conseguently, the silence of the exegetes is sufficient 
to prove that apart from the fact that metics (together with other non-citizens) had their 
cases tried at the Palladion, there were no special regulations regarding the prosecution 
of homicide on behalf of metic victims. 


SlSee Blass (3.1:488): “die Charakterschilderung der Gegner für den Sprecher sehr 
wesentlich war”; also p.23n.b. supra, and pp.49-50 infra. Litigiousness was not viewed 
favorably by the Athenians (cp. K. J. Dover, Aristophanes, Clouds. Edited with 
Introduction and Commentary [Oxford, 1968], ad v. 208; idem, Greek Popular Morality 
in the Time of Plato and Aristotle [Oxford, 1974], 187ff.; also Thuc. 1.77.1 φιλοδικεῖν 
δοκοῦμεν), and litigants often took pains to prove to the jury that they were not seeking 
delays on purely technical grounds (Bonner [1927], 189-99). Homicide charges were 
not rarely used as a legal strategy to confound one’s opponents, since anyone accused of 
homicide was subject to atimia, and thereby barred from entering the courts; see 
Bonner-Smith, 2:721.; Rhodes, 641; Parker, 132n.108; also n.84 infra. 
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A straightforward reading of the passage will suggest that the law is 
to be taken restrictively, for the Trierarchos seems to be claiming that he 
wanted to prosecute on behalf of the old woman, but was advised not to 
do so since the law stated that only relatives or the master of a slave could 
prosecute, while the nurse was not a relative, and was also no longer a 
slave. Several objections to this interpretation have been offered,5? but 
the chief objection concerns the nature and contents of the oaths 
(diomosiai) that are mentioned in the passage. 


All Greek trials began with an obligatory, preliminary oath sworn by 
both parties and called, in the case of homicide proceedings, diomosiai.53 


52(1) 870 οὐδὲ γὰρ ἐν τῷ νόμῳ ἔστι σοι = “La loi ne te le permet pas non plus” 
(Gernet [1954-60] ad loc.; cp. R. Dareste, Les Plaidoyers civils de Demosthene [Paris, 
1875], 1:377 “La loi ne t’autorise pas ἃ le faire”). MacDowell (1963), 19, who admits 
that the law enjoined an obligation to prosecute upon the relatives or master, but claims 
that it did not actually prohibit others from prosecution, reads ἐστί pro ἔστι, and 
translates “it is not legally your concern”. In this case, the passage does not prohibit 
prosecution on the ground that the Trierarchos is neither a relative nor a master; it 
simply states that a prosecution is not required since the Trierarchos is neither a relative 
nor a master. προσῆκεν in 872 below does not help to solve the problem (contra Evjen, 
258n.11). Admittedly, this question can only be answered by considering the entire 
context. Still, pace Gagarin ([1979], 309n.28; cp. W. 5. Barrett, Euripides, Hippolytos 
[Oxford, 1964], 425f.), the choice of accentuation is important; see H. Chandler, A 
Practical Introduction to Greek Accentuation, 2nd ed. (Oxford, 1881), 88938-9. (2) 
MacDowell also thinks that the law could not be restrictive since the exegetes do not 
simply tell the Trierarchos not to prosecute on the familiar grounds (cp. [1] above), but 
apparently feel the need to offer other reasons as well: (a) that the Trierarchos did not 
witness the events himself (869 ἐπειδὴ αὐτὸς μὲν οὐ παρεγένου.. ἄλλοι BE σοι μάρτυρες 
οὐκ εἰσίν); (Ὁ) that even if he won the case, he would be unpopular (870 ἐὰν δὲ ἕλῃς, 
φθονήσει; see text infra); (c) and because such a troublesome prosecution on behalf of 
an old freedwoman would be beneath his dignity (870 ei διομεῖ ἐπὶ Παλλαδίῳ... χείροον 
τε δόξεις πολλοῖς εἶναι). MacDowell, however, has failed to grasp the structure of the 
passage, which, when properly viewed, will show that none of these three features are 
offered as independent reasons not to prosecute. See text infra. 


S3See n.35 supra. Also Lipsius, 829ff.; Glotz (Darem.-Sag.), 761f.; Bonner- 
Smith, 2:165ff.; MacDowell (1963), 92. These preliminary oaths, legally and formally 
required, must not be confused with what is conveniently termed the ‘evidentiary’ oath, 
occasionally sworn in response to a challenge (πρόκλησις). The evidentiary oath, which 
undoubtediy had been fully probative at an early date (see Lipsius, 895ff.; Bonner 
[1905], 74{.; Latte [1920], Sff.; Bonner-Smith, 2:146ff., 158ff.; Harrison, 2:99, 150ff.), 
could only be sworn with the consent of both parties (Glotz, 761, 765f.). A challenge to 
swear the evidentiary oath was rarely offered (Bonner-Smith, 2:158f.; also D. C. 
Mirhady, “The Oath-Challenge in Athens,” CO, n.s., 41, 1991, 78-83) for obvious 
reasons: either because the evidentiary oath remained probative into the classical period, 
or (more plausibly, perhaps) because agreeing to swear the oath, while no longer in itself 
decisive, was calculated still to have a positive effect upon the jury. Nor should the 
formal diomosia, sworn by the party litigants, be confused with the oaths that were 
sworn by ordinary witnesses in homicide proceedings (cp. Ant. 1.28, 5.12; Lys. 4.4.; 
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In these oaths, the swearer would call down destruction upon himself and 
his posterity in the event of perjury.5* It seems that the litigants had to 
swear to several items. They clearly had to swear to the truth of the 
events they were about to describe.>° They also had to swear that their 
statements would be relevant to the topic at hand (eis αὐτὸ τὸ πρᾶγμα), 
though there was apparently no way this provision might be enforced.>6 
More importantly, it is often stated that the prosecution in a homicide 
procedure had to swear that he was, in fact, of the requisite relation to the 
victim. If this is so, then the law was clearly and explicitly restrictive. 
But the only evidence for this claim comes from [Dem.] 47.68-73, and it 
is precisely the interpretation of this aspect of the passage that has most 
often been called into doubt.57 


Oaths are mentioned on three occasions in our passage: prominently 
at $70 (ei διομεῖ ἐπὶ Παλλαδίῳ κτλ.) and $73 (ψεύσασθαι δὲ πρὸς ὑμᾶς Kal 
διομόσασθαι κτλ.); parenthetically at $72 (καὶ ἐν τῷ ὅρκῳ διορίζεται ὅ τι 
προσήκων ἐστί). Some have simply stated that the general context of 873, 
at least, suggests that the oath there mentioned should include an oath of 
relationship, since it is the Trierarchos’ relation to the nurse that is 
apparently under discussion, while this oath of relationship is sufficiently 
confirmed by the parenthetic clause of 872.58 Against this, however, 
MacDowell has offered several objections which have thus far gone 
unanswered. First of all, he thinks that the parenthetic clause of $72, 
which seems to refer unequivocally to an oath of relationship, is in fact 
too vague to allow of any definite conclusions, and need not even refer to 


MacDowell [1963], 98f.; also Bonner-Smith, 2:166n.7 [and, on the question of witness 
oaths outside of homicide proceedings, 172ff.]; cp. n.64 infra), which is a different 
matter altogether. 


54See n.35 supra; also Bonner-Smith, 2:165n.6; Parker, 199n.50. 


55Ant. 6.16; Lys. 10.11; Dem. 23.67-69; 59.9-10; Glotz (Darem.-Sag.), 762; 
Bonner-Smith, 2:166nn.2 and 4; MacDowell (1963), 91f. 


56 Ant. 5.11, 6.9, cp. Latte (1920), 19n.38; MacDowell (1963), 93; Rhodes, 718f. 


57An oath of relationship is accepted, inter alios, by Lipsius, 831n.11; Glotz 
(1904), 305, 374; idem (Darem.-Sag.), 762; Latte (1920), 19; Bonner-Smith, 2:166n.1; 
Evjen, 264f.; Kidd, 217f. It is denied by MacDowell (1963), 94-96; Gagarin (1979), 
310f.; Panagiotou, 431ff.; Wallace (1985), 258n.110. It is worth noting, perhaps, that 
an oath of relationship (though probably a voluntary oath; cp. W. Wyse, The Speeches 
of Isaeus. With Critical and Explanatory Notes [Cambridge, 1904], ad 11.6; cp. Dem. 
39.2-4, 40.10-11) is attested for another procedure (a dispute over inheritance) in which 
the question of relationship was also relevant to the outcome of:the case. 


5850 Kidd, 218. 
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the same oaths as do 8870 and 73.59 873, he thinks, need not refer to an 
oath of relationship at all;60 while 870, he claims, cannot refer to such 
an oath, since a later clause in the passage (ἐὰν δὲ ἕλῃς, φθονήσει) must be 
taken to mean that the Trierarchos envisions that the case might indeed 
have legitimately come to trial.61 


Before we consider this question of the oaths of relationship, 
however, one specific objection must first be disposed of. The wife and 
children are apparently to swear the diomosia with the Trierarchos.6? But 
there is uncertainty as concerns their precise capacity in this regard. It 
has been stated, more than once, that the oaths of 8870 and 73 must be 
oaths pertaining to the truth of the events, and not at all to the facts of 
relationship, since the only thing to which the wife and children, as 
eyewitnesses, could have sworn was to the events themselves.63 It is cer- 
tainly true that the term diomosia could be used of oaths that were sworn 


59MacDowell (1963), 96; cp. Gagarin (1979), 311f. The parenthesis might even 
have been a scholiast’s gloss that found its way into the text; see n.120 infra. 


60MacDowell (1963), 95f., apparently believes that the meaning of $73 depends on 
whether the καὶ in ψεύσασθαι δὲ.. καὶ διομόσασθαι is taken as part of a hendiadys, or as 
adversative (for the adversative use of καί, see W. J. Verdenius, Mnem., ser. iv, 9, 1956, 
250), and states that either alternative is grammatically possible. This is true enough. 
And yet, MacDowell fails to note that such grammatical ambiguities are to be resolved 
by reference to the general context, not vice versa. See n.123 infra. 


6lEvjen, 262, states that MacDowell “overlooks the possibility” that the 
Trierarchos might gain a conviction (£Ans) by swearing falsely to his relation to the 
nurse. But MacDowell clearly anticipates this claim and argues that, on this very 
assumption, the interpretation founders on φθονήσει: for if we assume that the Trierar- 
chos, bound by an oath of relationship, could prosecute only by lying about his relation 
to the nurse, then the crucial passage in $70 must be taken to mean that (a) if it is 
discovered that his oath was false, Theophemos would be acquitted (κἂν μὲν ἀποφύγτι 
σ᾽), and the Trierarchos would be thought to be a perjurer (ἐπιωρκηκένα!ι); but (Ὁ) if, on 
the other hand (ἐὰν δὲ), his oath was believed, and Theophemos was convicted (EAns) — 
then why would he be unpopular (φθονήσει)} “This,” says MacDowell, “is the point 
where this interpretation runs into difficulty” (95). Some might attempt to meet this 
problem by understanding ὑπὸ θεῶν with φθονήσει (see, e.g., E. Rohde, Psyche, tr. W.B. 
Hillis, 8th ed. [London, 1920], 212n.156; also Evjen, 264n.33). But cognates of φθόνος 
are not thus used elsewhere in Demosthenes, where the word seems always to be used of 
human resentment (e.g., Dem. 18.315; 20.56, 139-40; often opposed to φιλανθρωπία; 
20.165; 25.52; or to ἔλεον: 21.196). See text infra. 


62870 εἰ διομεῖ ἐπὶ Παλλαδίῳ αὐτὸς καὶ ἡ γννὴ καὶ τὰ παιδία Kal καταράσεσθε 
[n.b. the plural] αὑτοῖς καὶ τῇ οἰκίᾳ; cp. 873 διομόσασθαι αὐτὸς καὶ τὸν υἱὸν καὶ τὴν 
χυναῖκα οὐκ ἂν ἐτόλμησα; see p.37n.y infra. 


ὅ35ες Lipsius, 874n.30; Gagarin (1979), 311; and cp. 869 ἐπειδὴ αὐτὸς μὲν οὐ 
παρεγένου, ἡ δὲ γυνὴ καὶ τὰ παιδία, ἄλλοι δέ σοι μάρτυρες οὐκ εἰσίν, κτλ. This same 
conclusion, though not this specific argument, is adopted by Carawan (1991), 4n.10; 
also MacDowell (1963), 94. 
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by witnesses.6* It is often said, moreover, that while only free males of 
age could appear as witnesses in Attic courts, an exception allowed 
women (at least) to appear in homicide proceedings on behalf of the 
prosecution.6° But the problem is not quite as simple as it thus appears. 
While the competence of women to appear as witnesses is itself problem- 
atic, [Dem.] 47.68-73 gives unequivocal evidence that women, and 
apparently children also, could swear some type of oath.66 Even skeptics 
will allow that women could swear an evidentiary οδίῃ. 67 Yet the oaths 
mentioned in [Dem.] 47 cannot be evidentiary oaths;6® nor can they be 
the oaths that were sworn by ordinary witnesses.6° In fact, the oaths of 
8870 and 73 clearly seem to form part of the preliminary οδίῃ.70 We 
may, therefore, need to assume that the oath to be sworn by the wife and 
children was actually some type of oath of cojuration, in which the family 
of the litigants would have appeared at the diomosia in the capacity of 
oath-helpers.’! In cojuration proper, if we may judge by analogy, the 


64gee n.53 supra; also Caillemer, 228n.7. 


65Cp. Bonner, “Did Women Testify in Homicide Cases at Athens?” CP 1, 1906, 
127-32; Bonner-Smith, 2:125f., 221f. MacDowell (1963), 102ff., however, is rightly 
skeptical; also Harrison, 2:136f. 


6650 Bonner (1906), 127f.; see n.62 supra. 


67Harrison, 2:151; also cp. Bonner (1905), 33n.3; Bonner-Smith, 2:125, 159; 
Mirhady, 82, with n.14. 


68The wife and child would not have been given the opportunity to swear an 
evidentiary oath for the simple reason that such an oath required the consent of both 
parties (see n.53 supra), which would not likely be granted in the present circumstance; 
see Bonner (1906), 129; also Bonner-Smith, 2:222n.1. 


69 Even if we allowed that women could appear in the capacity of witness (n.65), 
we cannot suppose (on the strength of this single, ambiguous passage) that children (870 
τὰ παιδία) also would be admitted as competent in this regard (cp. Bonner [1906], 
129f.,; Pl. Laws 937A is certainly an innovation; see Lipsius, 874n.32); yet, in the 
present passage, they too are made to swear the very same oath as the Trierarchos and 
his wife (see n.62 supra). 


70The oaths of the wife and children are apparently sworn in close connection with 
the Trierarchos’ own oath (n.62 supra and esp. p.37n.y infra). Yet the Trierarchos’ oath 
must be a preliminary oath, since (a) the swearing of this oath is made a condition for 
the case moving to trial (p.24n.d supra); and, in any event, (b) a litigant could not appear 
as a witness on his own behalf (Dem. 46.9f.; cp. 40.58). 


71On cojuration, see Glotz (1904), 288ff.; (Darem.-Sag.), 765; R. Meister, “Eides- 
helfer im griechischen Rechte,” Rh. Mus. 63, 1908, 559-86; Bonner-Smith, 2:174-90; 
Latte (1933), 286 (= Kl. Schr., 388), Wolff (1946), 41n.43 (cp. 75, with n.198); 
Gernet, “La Diamartyrie proc&dure archaique du droit athenien,” in eodem (1955), 
99n.5. The use of cojuration in Athens, of course, is disputed; see, recently, Gagarin, 
“The Nature of Proofs in Antiphon,” CP 85, 1990, 28. 
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oath-helpers would have sworn not to the actual events, but simply to the 
truth of the litigants’ own oath.’? This is not precisely what is occurring 
in our passage, for the family of the Trierarchos presumably would swear 
also to the events.?3 Still, there may have been a type of cojuration used 
in homicide proceedings such that the family of the prosecution was 
allowed to swear their general support as part of the diomosia, including 
(perhaps) an oath in support of the prosecution’s claim to the requisite 
degree of relationship with the victim.’* Admittedly, the existence of this 
type of oath cannot be established with any certainty nor on independent 
grounds. Yet the foregoing comments suffice to refute the claim that the 
wife and children, as witnesses, must have been swearing only to the 
events. 


Still, the key to a proper understanding of the passage does not rest 
on such speculations as these, but will be found to lie in the rhetorical 
structure of the Trierarchos’ narrative.75 To this end we start by offering 
the following outline of [Dem.] 47.68-73: 


T2See previous note. What counted, then, would be the number of oath-helpers 
that could be assembled, not the quality of their testimony (Glotz [Darem.-Sag.], 765). 
Indeed, such witnesses as family members probably would be considered biased and not 
fully credible; see Bonner-Smith, 2:135f.;, Humphreys (1986), 74ff. It has been 
supposed that IG 135 104.21 (συνδιόκεν) might refer to cojuration (see R. Dareste, B. 
Haussoullier, and Th. Reinach, Recueil des inscriptions juridiques grecques (Paris, 
1892-1904], 2:12, with n.l; also Glotz, 765; 1. Plescia, The Oath and Perjury in 
Ancient Greece [Tallahassee, 1970], 54£.). This is possible, though there is no reference 
to an oath at 104.16 (see Stroud [1968], 9f., 49£.) as was formerly believed (e.g., U. 
Köhler, “Attische Inschriften,” Hermes 2, 1867, 32f.); but see 1.43, with Boegehold 
(1973), 153 init. 


T3See n.63 supra. 


7450 Bonner-Smith, 2:190f. (cp. 221f.); also, though he does not allow an oath of 
relationship, MacDowell (1963), 107. 


75Only Grace (1975) has recognized the importance of the rhetorical structure, and 
used her analysis to good effect. 
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Ἐπειδὴ τοίνυν ἐτελεύτησεν.... ἀκούσαντες δέ μου οἱ ἐξηγηταὶ ταῦτα, 
ἤροντό με πότερον 


(Ὁ ἐξηγήσωνταί μοι μόνον 
( ἢ καὶ συμβουλεύσωσιν. 


ἀποκριναμένου δέ μου αὐτοῖς ἀμφότερα. εἶπόν μοι “ἡμεῖς τοίνυν σοι 
(Ὁ τὰ μὲν νόμιμα ἐξηγησόμεθα, 
(I) τὰ δὲ σύμφορα παραινέσομεν. J 


() 
(τὰ νόμιμα ἐξηγησόμεθα) 
πρῶτον μὲν k 


1) ἐπενεγκεῖν δόρυ ἐπὶ τῇ ἐκφορᾷ. 
2) καὶ προαγορεύειν ἐπὶ τῷ μνήματι 

—— εἴ τις προσήκων ἐστὶ τῆς ἀνθρώπου -----ἰ 
3) ἔπειτα τὸ μνῆμα φυλάττειν ἐπὶ τρεῖς ἡμέρας. 


1 The exegetes clearly distinguish what they expound (£nyjowvral/t£nynoöneda 
=D) from their advice (συμβουλεύσωσινπαραινέσομεν = II). They expound on ritual 
matters (τὰ νόμιμα; cp. Jacoby [1949], 273n.242). Their advice, on the other hand, 
which pertains largely to legal issues (see II below), is not binding, but only for the 
Trierarchos’ profit (τὰ σύμφορα); see p.23n.b supra. 


k πρῶτον μὲν is answered by τάδε δὲ below. πρῶτον μὲν introduces three ritual 
requirements (τὰ νόμιμα), and can only refer to what the exegetes expound. 


Ἰ εἴ τις προσήκων ἐστὶ should be taken as the subject of the infinitives, and not as 
the object of προαγορεύειν; see p.44 infra, with nn. 106-107. 
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(Il) 
τάδε δὲ M συμβουλεύομέν σοι (sc. ol ἐξηγηταῦ" 


1) ἐπειδὴ N αὐτὸς μὲν οὐ παρεγένου, 
ἡ δὲ γυνὴ καὶ τὰ παιδία, 
ἄλλοι δέ σοι μάρτυρες οὐκ εἰσίν: © 


ὀνομαστὶ μὲν μηδενὶ προαγορεύειν. 
τοῖς δεδρακόσι δὲ καὶ κτείνασιν. 


2) εἶτα πρὸς τὸν βασιλέα μὴ λαγχάνειν' 


(a) οὐδὲ γὰρ ἐν τῷ νόμῳ ἔστι σοι’ 
(b’x) οὐ γάρ ἐστιν ἐν γένει σοι ἡ ἄνθρωπος, 
(b’y) οὐδὲ θεράπαινα..." 
(b’’) οἱ δὲ νόμοι τούτων κελεύουσι τὴν δίωξιν εἶναι" P 


Τῇ τάδε δὲ answers πρῶτον μὲν above, and introduces the section of advice; cp. 
συμβουλεύομέν σοι with συμβουλεύσωσιν above. 


N Cp. γὰρ infra, with n.p. 
O N.b. the A-B-A structure. 


P 1I.2.b gives the reason (γάρ) for 11.2.4, which is itself the ground (γὰρ) of the 
injunction in 11.2 (μὴ λαγχάνειν). N.b. the chiastic structure of II.] and II.2: the ground 
(ἐπειδὴ) + the injunction (προαγορεύειν), followed (elta) by a second injunction (μὴ 
λαγχάνειν) + its ground (οὐδὲ γὰρ). The exegetes thus offer two distinct pieces of 
advice, together with the reasons for each. As such, Murray’s punctuation (n.48 supra) 
is incorrect. For chiasmus in Demosthenes, see C. Rehdantz and F. Blass, Demosthenes 
ausgewählte Reden (Leipzig, 1886-1910), 2.2, Indices, s.v. “Stellung”; 1:123 ad Olynth. 
3.1, etc., also G. Gebauer, De Hypotacticis et Paratacticis Argumenti ex Contrario 
Formis Quae Reperiuntur Apud Oratores Atticos (Zwiccaviae, 1877), 346-53; A. Bloch, 
“Literarische und inschriftliche Gesetzesprosa im Griechischen,” Mus. Helv. 32, 1975, 
147. 
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3) ὥστ᾽ ei διομεῖ ἐπὶ Παλλαδίῳ αὐτὸς Kal ἡ γυνὴ καὶ τὰ παιδία 
καὶ καταράσεσθε αὑτοῖς καὶ τῇ οἰκίᾳ, 


(Υ) χείρων τε δόξεις πολλοῖς εἶναι. 


(δ) καὶ 
(δ᾽) ἐὰν μὲν ἀποφύγῃ σ᾽, ἐπιωρκηκέναι, 


(δ᾽) ἐὰν δὲ ἕλῃς, φθονήσει. 4 


4) ἀλλ᾽ 


(φ) ὑπὲρ σεαυτοῦ καὶ τῆς οἰκίας ἀφοσιωσάμενος, ! 
(ψ) ὡς ῥᾷστα τὴν συμφορὰν φέρειν, ἄλλῃ δὲ εἴ πῃ βούλει, 


“ 


τιμωροῦ.᾽ 


4 Evjen, 263, thinks this entire syntactical unit (sc. II.3) contains three ascending 
conditional sentences. This is not correct. We clearly have here a single conditional (et 
διομεῖ κτλ.) with a complex apodosis (τε... καῇ, the second part of which (καὶ) is itself 
composed of two further conditionals related to one another by μὲν...δέ. 1.6., II.3.y and 
11.3.8 are both the consequents of the initial protasis (ei διομεῖ). The primary conditional 
(ei διομεῖ... δόξεις) is minatory; the two subordinate conditions (11.3.8°/8’’) are more 
vivid. Consequently, the whole of II.3 may be considered as a warning to the Trierar- 
chos not to swear at the Palladion, i.e., not to bring the case to trial. 


T While ὥστ᾽ κτλ. states the negative consequences that will follow if the 
Trierarchos swears at the Palladion, with ἀλλ᾽ we are brought back to the previous 
injunctions that, if followed, would preclude an appearance at the court; see J. D. 
Denniston, The Greek Particles (Oxford, 1954), 7f. 


S 11.4.y clearly closes II (cp. τὴν συμφορὰν φέρειν with τὰ δὲ σύμφορα 
παραινέσομεν above). In fact, II.4.ıy must refer specifically to II.2, rather than to IL, 
since it focuses primarily on what the Trierarchos ought not to do (sc. μὴ λαγχάνειν) 
rather than on what he is advised to do (sc. προαγορεύειν τοῖς δεδρακόσι). The 
structure of the passage thus encourages us to take 11.4.Φ to refer to II.1. In 11.4.φ the 
Trierarchos is urged to undertake the necessary ritual actions (cp. ἀφοσιωσάμενος, with 
Parker, App.1), and 11.1 must also refer to a ritual rather than a legal proclamation pre- 
cisely because the Trierarchos is not to proclaim against anyone by name (p.42 infra). 
It might be objected that I also refers to ritual requirements (p.33n.k supra). But there is 
really no problem here since, as we shall see, II.1 and 1.2 refer to a single proclamation, 
and not to two distinct proclamations as is sometimes claimed. The point, then, is that 
the Trierarchos will ritually purify himself (II.4.p) by observing injunction II.1; and he 
will best serve his interests (II.4.y) by observing injunction 11.2. 11.4 therefore closes 
section II. 
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(Il) 


Ταῦτα ἀκούσας ἐγὼ τῶν ἐξηγητῶν. καὶ τοὺς νόμους ἐπισκεψάμενος τοὺς 
τοῦ Δράκοντος ἐκ τῆς στήλης. ἐβουλευόμην μετὰ τῶν φίλων ὅ τι χρή 
με ποιεῖν. συμβουλευόντων δέ μοι ταὐτά, 


1) ἃ μὲν ὑπὲρ τῆς οἰκίας προσῆκέ μοι πρᾶξαι καὶ ἃ ἐξηγήσαντό 
μοι οἱ ἐξηγηταί, ἐποίησα (cp. 11.1),} 


2) ἃ δ᾽ ἐκ τῶν νόμων οὐκέτι μοι προσῆκεν (cp. 11.2a), 
ἡσυχίαν εἶχον (cp. 11.2). Y 
(a’) κελεύει χὰρ ὁ νόμος (cp. 11.2.0)... 
(Ὁ τοὺς προσήκοντας ἐπεξιέναι μέχρι ἀνεψιαδῶν (cp. II.2.b’x) 
— (καὶ ἐν τῷ ὅρκῳ διορίζεται ὅ τι προσήκων ἐστίν) --- 
(ii) κἂν οἰκέτης ἡ (11.2.0). 
(4) τούτων τὰς ἐπισκήψεις εἶναι (cp. II.2.b’’). W 
(0) ἐμοὶ δὲ οὔτε γένει προσῆκεν...οὐδ᾽ αὖ θεράπαινά γε’ 


ἀφεῖτο γὰρ.... (cp. II.2.b’) X 


! συμβουλευόντων clearly announces that III will recapitulate not I, nor I and II, 
but specifically II; cp. τάδε συμβουλεύομεν above. 


U A glance at the whole of III (and see previous note) will show that III.1 must 
look back to II.1, rather than to I, despite the language of ἐξηγήσαντό μοι οἱ ἐξηγηταί. 
The Trierarchos says that he did (ἐποίησα) just what the exegetes told him to do — viz., 
to proclaim simply against the doer. III.1 thus refers to the same ritual activity as II.1 
(cp. II.4.p). The καὶ in καὶ ἃ ἐξηγήσαντό is probably explanatory. 


Y And what the exegetes advised him not to do — viz., μὴ λαγχάνειν ---- he did not 
do (cp. II.4.y, with previous note). 


W III.2 seems prima facie to differ significantly from II.2. But on closer inspection 
it is seen that the differences are quite deliberate and a sign of careful composition. 
II.2.a recapitulates II.2.b (II.2.a appears at III.2). In 11.2.0, the τούτων of b’’ clearly 
refers to both relatives and masters. But in III.2.athe τούτων (a’”), placed where it is, 
puts its stress unmistakably on the prosecution of the masters only. This shift in 
emphasis is easily explained. In II, the exegetes are speaking generally about the 
requirements of the law. In III, on the other hand, the Trierarchos is speaking with 
reference to his own particular case where it is only the relationship of master to slave 
that is at issue. See Grace (1975), passim. It is worth noting, moreover, that this shift in 
emphasis is accomplished by the rather mechanical means of splitting II.2.b’’ (= III.2.a) 
in half, and placing part of it (TII.2.a’) in front of what corresponds to II.2.b’ (= III.2.a’. 
vii), and part of it (III.2.a’’) afterwards. θεράπαινα is further stressed in III.2.b; cp. 
οὔτε... οὐδ᾽ aü...ye, with Denniston, 193; also L. L. Forman, Selections From Plato 
(London, 1911), 420f. 


X Here too, III and II appear to differ more than they really do, and the difference is 
again clearly deliberate. To paraphrase: 
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3) (οὖ ψεύσασθαι δὲ πρὸς ὑμᾶς καὶ διομόσασθαι αὐτὸς καὶ τὸν 
υἱὸν καὶ τὴν γυναῖκα οὐκ ἂν ἐτόλμησα (cp. 11.3) Y 


—— οὐδ᾽ ἂν εἰ εὖ ἤδειν ὅτι αἱρήσοιμι αὐτοὺς (cp. 11.3.4} 


(ς᾽ οὐ γὰρ οὕτως τούτους μισῶ, ὡς ἐμαυτὸν φιλῶ (cp. 11.3.y/d). 


4) Ἵνα δὲ μὴ λόγῳ μόνον ἀκούσητέ μου, αὐτὸν ὑμῖν τὸν νόμον 
ἀναγνώσεται. 2 


It has been noticed by others that II and III are essentially doublets of 
one another.’6 But few have observed how closely the two correspond in 
minute detail, and no one has noted how this fact is significant for 
determining precisely the nature of the oaths mentioned in the passage.’? 


(11.2.4) It was not in the laws, for 
(b’) she is neither your relative nor slave 
(b’’) and the law orders relatives and masters to prosecute. 
(111.2) What was not in the laws, I did not do; for 
(a) the law orders relatives and especially masters to prosecute, 
(Ὁ) but she was not a relative nor slave — for she had been freed.... 


One will notice once again the chiastic structure. Presumably, the different 
arrangement within II and III was intended primarily for the purpose of stylistic variatio. 
It succeeded too well, for commentators have not always seen that the passages are, in 
fact, identical in content. 


Y III.3.c’ obviously picks up II.3. As such, the accusatives (τὸν υἱὸν καὶ τὴν 
γυναῖκα) must be subjects of the infinitives, just as much as ἡ γυνὴ καὶ τὰ παιδία are 
the subjects in IL.3. Dareste and Gernet both translate thus; also Bonner (1906), 128n.3. 
This shows that MacDowell (1963), 107 (“I should not have dared to...take an oath for 
myself, my son, and my wife”, cp. Murray, p.26 supra), is incorrect. Both son and wife 
themselves swear at the diomosia. See n.62 supra. 


Z While III.4 does not repeat the contents of II.4, it nevertheless compositionally 
closes ΠῚ in a similar way. For clearly, the law to be read (IG i3 104 or some version 
thereof) can only refer to the material discussed in III (= ID, since the regulations 
expounded by the exegetes (=) were surely unwritten. 


76ξες, e.g., Grace (1975), 14, who speaks of “the device of persuasion by 
repetition”. On the use of “parallelisms” in dicanic oratory, see Dover, Lysias and the 
Corpus Lysiacum (Berkeley and Los Angeles, 1968), 60ff. 


TTPanagiotou (431 ff.), though seemingly aware of the doublet, fails to analyze it. 
Furthermore, the distinction he does note between the “strong positive words” of the 
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Yet the rhetorical structure of the passage clearly demonstrates that II and 
III are, for all practical purposes, identical to one another in their 
contents, and nearly identical in their form. 


Before returning to the problem of the oaths of [Dem.] 47, we must 
first confront a question regarding the nature and number of the 
proclamations (prorrheseis) mentioned in the passage. A reference to 
proclamations is found on two occasions: $69 καὶ προαγορεύειν ἐπὶ τῷ 
μνήματι κτλ. (= 1.2); ibid, ὀνομάστι μὲν μηδενὶ προαγορεύειν κτλ. (= 11.1). 
There are several issues surrounding these prorrheseis. First of all, 
MacDowell claimed that the Athenians made use of three distinct procla- 
mations: (a) a proclamation made at the tomb of the deceased, mentioned 
explicitly only at [Dem.] 47.69 (1.2);78 (Ὁ) a proclamation made by the 
family ἐν ἀγορᾷ (IG i? 104.20-21 = Dem. 43.57; Pl. Laws 874AB);'? 
and finally, (c) a proclamation made by the Basileus (Ar. 'A®. Πολ. 
57.2).80° Yet many scholars have objected to the redundancy of this 


positive injunctions and the “only loose negative constructions” of the complementary 
prohibitions, while itself of dubious value (cp. n.27 supra), is (as we shall see [pp.45ff. 
infra]) completely irrelevant to the logic of the passage. 


78 While MacDowell (1963), 24, thought this was a special call for relatives (cp. 
n.105 infra), it is more generally believed that the reference is to a standard and purely 
ritual requirement (see Bonner-Smith, 2:219f.; PiErart, 432f.,; Evjen, 262; A. Pieri, 
“TIPOEITIEIN EN ATOPA,” in Munus Amicitiae: Scritti in memoria di Alessandro 
Ronconi [Firenze, 1988], 2:91). For the religious observances connected with homicide 
proceedings, including the carrying out of the spear, see Heitsch (1984), 14n.34, also 
Glotz (1904), 70f. 


79Cp. Pl. Laws 871AB, 873B, etc. ἐν ἀγορᾷ simply = “in assembly”, 
“Volksversammlung”; see Ruschenbusch (1960), 144, with n.68; Stroud (1968), 52; 
Jordan (1979), 38f. MacDowell supposes that several references found in the orators 
belong in this category (e.g., Ant. 6.34ff., Dem. 59.9-10 [cp. Pierart, 430n.17]). 


80A1so Lex. Seg. 310.6-8; Poll. 8.90; Schol. Patm. ad Dem. 23.76 (BCH 1, 1877, 
138f.,; cp. Ο. Riemann, “Remarques sur les scholies de D&mosthene et d’Eschine du 
manuscrit de Patmos,” BCH 1, 1877, 185). None of these later notices, however, is 
independent. Both Pollux (cp. Bonner-Smith, 1:114n.1, 2:221n.1) and Zex. Seg. (cp. 
310.8f. περὶ τῶν ἱερῶν καὶ τοῖς γένεσι) are clearly dependent upon Aristotle, while the 
Patmos scholion obviously derives (at least in part) from Pl. Laws 874AB; see nn.96 
and 100 infra. 
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scheme, and the communis opinio has tended to regard the family’s 
proclamation ἐν ἀγορᾷ (Ὁ) and the proclamation of the Basileus (c) as 
essentially one and the same, often ascribing the confusion of the sources 
to a variously dated historical alteration in which the family’s right to 
make a legally binding proclamation was given over to the Basileus.8! 
MacDowell further ascribed [Dem.] 47.69 (ὀνομάστι μὲν κτλ. = Il.1) to the 
familial proclamation made ἐν ἀγορᾷ,82 though most would prefer to see 
this proclamation as identical with that made at the tomb.83 A final 
problem concerns the question of when afimia was imposed, and how the 
imposition of atimia was related to these proclamations. It is well known 
that someone under indictment for homicide was atimos and enjoined 
εἴργεσθαι τῶν νομίμων;84 but there is some disagreement as to precisely 
when atimia was legally effective. Despite this wide array of views, 
however, the actual evidence on the subject of prorrheseis remains fairly 
uniform. In fact, not one of the passages cited mentions all three procla- 
mations and, with the possible exception of [Dem.] 47.69, none of these 
passages mentions even two of them.36 


The only extended treatment of proclamations is found in Ant. 6.34- 
46. An unnamed Choregos had given one of his choreutae a potion to 
improve his voice, and when the boy died as a result of the drink, the 
Choregos was threatened with a charge of murder. The passage mentions 


8150, U. von Wilamowitz-Moellendorff, Aristoteles und Athen (Berlin, 1893), 
1:253; Latte (1933), 283f. (= Kl. Schr., 386); Ruschenbusch (1960), 146, with n.80; 
Pierart, 429f.; Pieri, 95ff. Bonner-Smith (2:220f.) and Harrison (2:9n.5) both resist this 
trend, though not unequivocally. U. Paoli, “La Notion de prorrh£sis en droit attique,” 
RIDA, 3° ser., 3, 1956, 135-42 (= Altri studi, 243-49), thought the family made two 
proclamations, each of which involved a different degree of ἀγχιστεία; but see Pieri, 
92n.8. 


82 Also Rhodes, 640f. 
83Evjen, 262; Pierart, 432f.; Gagarin (1979), 309n.27, Pieri, 93f. 


ϑέρῃ atimia, esp. as it pertains to homicide, see Harrison, 2:169ff.; Ruschenbusch, 
Untersuchungen zur Geschichte des athenischen Strafrecht (Köln, 1968), 16ff.; G.E. 
M. de Ste. Croix, The Origins of the Peloponnesian War (Ithaca, 1972), 397£., Pi£rart, 
427n.2; Hansen (1976), 70f., 99ff.; Rhodes, 641; also J. M. Rainer, “Über die Atimie in 
den griechischen Inschriften,” ZPE 64, 1986, 163-72, Humphreys (1991), 33ff.,; cp. nn. 
25 and 51 supra. 


85Paoli (1956), 136f. (= Altri studi, 244f.; cp. n.224 infra), thought atimia 
followed immediately ipso iure on the deed. But afimia is more commonly thought to 
follow only on the proclamation of the Basileus: so MacDowell (1963), 26; Saunders, 
JHS 85, 1965, 225; Hansen (1976), 99; Pieri, 92; cp. Pi&rart, 428ff. 


860n Pl. Laws 874AB, see n.100 infra. 
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only two distinct activities, ἀπογράφεσθαι and προαγορεύειν.87 The 
speaker’s enemies, we are told, were eager to “lay a charge”8® of 
homicide against the Choregos on the day after the burial. This charge, 
however, was rejected by the Basileus on the sound procedural ground 
that it was too late in the calendar year to bring such a suit.8° The term 
ἀπογράφεσθαι, as here used, clearly means something more than simply 
“to submit a charge in writing”, as is shown by the fact that the speaker 
can say indifferently, as a result of its rejection by the Basileus, either that 
it was the speaker’s enemies who did not ἀ πογράφεσθαι the charge, or 
that it was the Basileus himself who did not do 50.251 As such, the term 
will mean something like “to register a charge” ,?? and it must imply that 
the charge has been duly accepted by the presiding magistrate. It is also 
clear that it is only upon the registration of the charge that any legal 
consequences are to follow.93 For in the present case it is said that the 
charge has not been registered (see above), and there are in fact no legal 
consequences that have been laid upon the speaker;?* yet it has not been 
denied that the speaker has been proclaimed against.?5 


Several conclusions may be drawn from this passage as regards, at 
least, late Fifth Century procedure. First of all, concerning ἀπογράφεσθαι, 
the following situation emerges: (a) ἀπογράφεσθαι is to be carefully 


, ᾿ 


876 ρ. Απί. 6.35 πείσαντες δὲ τούτους ἐμοὶ 
εἴργεσθαι τῶν νομίμων, ἡγήσαντο ταύτην σφίσιν ἔσεσθαι σωτηρίαν καὶ ἀπαλλαγὴν 


τῶν πραγμάτων ἁπάντων; also 34 παρεσκευάζοντο αἰτιᾶσθαι καὶ προαγορεύειν 
εἴργεσθαι τῶν νομίμων. 

886.37 πρόθυμοι ἦσαν ἀπογράφεσθαί με. 

896.38 οὐκ ἐγχωροίη ἀπογράψασθαι; also 421.; see p.74 infra. 


906.44-46 ἀρξαμένοις ἐξὸν αὐτοῖς ἀπογράφεσθαι ἧἦτινι ἐβούλοντο, οὐδ αὖ πω 
ἐνταῦθα ἀπεγράψαντο...ἐν αἷς ἐξὸν αὐτοῖς ἀπογράψασθαι οὐκ ἀπεγράψαντο, etc. 


916.41 καὶ διὰ τὴν ἐμὴν σπουδὴν οὔ φασιν ἐθέλειν αὐτὸν [sc. τὸν βασιλέα] 
ἀπογράφεσθαι τὴν δίκην; 42f. ἔδει μὲν γὰρ τὸν βασιλέα, ἐπειδὴ ἀπεγράψατο, τρεῖς 
προδικασίας ποιῆσαι... οὐδ᾽ ἀπογράφεσθαι ἠξίου παρά τοὺς ὑμετέρους νόμους. 


9250 Maidment, in his Loeb translation; see Minor Attic Orators I: Antiphon, 
Andocides (London, 1941); cp. Lipsius, 301ff., 810f.; also nn.103 and 175 infra. 


I3Cp. 6.36 ὁ γὰρ νόμος οὕτως ἔχει. ἐπειδάν τις ἀπογραφῆ φόνου δίκην, εἴργεσθαι 
τῶν νομίμων; also n.85 supra. 


946.38 καὶ ἐγὼ τοὺς ταῦτα μηχανωμένους εἰσάγων eis τὸ δικαστήριον...; 396 
45f. 


956.40 ὥστε δεινὸν δόξαι εἶναι τῇ βουλῇ, ἐπειδὴ ἐπύθετο προειρημένον. μοι 
εἴργεσθαι τῶν νομίμων ὑπὸ τούτων οὺς ἑώρων μοι τῇ προτεραίᾳ συνόντας καὶ δια- 
λεγομένους. 
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distinguished from προαγορεύειν; (Ὁ) it is only ἀπογράφεσθαι that carries 
any legal force; and (c) even ἀπογράφεσθαι is legally binding only after 
it has been accepted by the Basileus. These several distinctions, as we 
shall see, will prove to be critical to an analysis of [Dem.] 47. Yet before 
taking up these matters in any greater depth, we must first consider the 
implications of the passage for προαγορεύειν. 


We see that the passage mentions only a single proclamation, to be 
made by the family of the deceased, but which is not in any way legally 
binding. This familial proclamation, obviously, cannot be confused with 
the proclamation ascribed by ᾿Αθ. Πολ. 57.2 to the Basileus, for such a 
proclamation by the Basileus, if it in fact existed, could only have been 
made after the Basileus had accepted and registered the charge. It is, of 
course, quite possible that the Basileus was required to offer such a pro- 
clamation after he had registered the charge.?6 In this case, the following 
picture would emerge: the family’s initial proclamation would simply 
announce their intent to prosecute,97” though this familial proclamation 
would not have any legal force; a second proclamation, then made by the 
Basileus, would subsequently announce that a process was actually under 
way — though this second proclamation would presumably be only the 
oral pronouncement that a charge had been duly registered.?8 


Now, it is easy to identify the familial proclamation described in Ant. 
6 with the familial proclamation ἐν ἀγορᾷ, mentioned at IG i3 104.20-21. 
But there is also the question of the proclamation to be made at the tomb, 
attested by [Dem.] 47.69 (= 1.2). We need to decide whether or not this 
latter proclamation is distinct from the familial proclamation of Ant. 6. 
Put another way, because the second proclamation of [Dem.] 47.69 (= 
1.1) is itself plausibly identified with the familial proclamation ἐν ἀγορᾷ, 
we need to determine whether or not the two proclamations of $69 are 
themselves distinct from one another, as MacDowell maintained. 


96See Schol. Patm. ad Dem. 23.76 καὶ ἀποφέρει τὴν γραφὴν πρὸς τὸν βασιλέα, 
καὶ ὁ βασιλεὺς διὰ τοῦ κήρυκος κηρύττει Kal ἀπογορεύει τόνδε τὸν ἀνελόντα τὸν δεῖνα 
μὴ ἐπιβαίνειν ἱερῶν καὶ χῶρας ᾿Αττικῆς. Cp. n.100 infra. 


970 χ, perhaps more accurately, it simply informed the community of the charge; 
see Gagarin (1979), 309n.27, (1981), 151. 


98Cp. Thür (1983), 607: “Die Auseinandersetzungen in Ant. 6, 36-43 scheinen mir 
nicht um die... Annahme der Klage gegangen zu sein, sondern um die blosse Bestätigung 
der privaten Prorrhesis, die der Basileus offenbar nach völlig freiem Ermessen auch 
noch in dieser Zeit vornehmen konnte.” 
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As we have seen, some scholars hold that the two proclamations of 
869 should refer to the same act. This must be correct. As Gagarin 
rightly observes, in the second proclamation of $69 (ὀνομάστι μὲν κτλ. = 
II.1), the Trierarchos is advised to proclaim “not by name, but only 
against the doer”. This must be a purely ceremonial proclamation, with- 
out any legal significance, for a proclamation against an unnamed killer 
obviously could not, all by itself, constitute the legal initiation of a δίκη 
gövou.?? In this case, however, the Trierarchos’ proclamation ὀνομάστι 
μὲν κτλ. is simply a ceremonial doublet of the proclamation to be offered 
atthe tomb. As such, it is far easier to identify these two proclamations 
than it is to separate them, since we nowhere else hear of two purely 
ceremonial proclamations. 1% 


Leaving aside, then, a possible post-registration proclamation by the 
Basileus (Αθ. TToX. 57.2; Schol. Patm. ad Dem. 23.76), we find in all the 
evidence mention only of a single, non-binding, pre-registration 
proclamation, which is once referred to the tomb ([Dem.] 47.69), 
sometimes ἐν ἀγορᾷ (IG i3 104.20-21; Pl. Laws 874AT7), and occasionally 
not specified as to local (e.g., Ant. 6). The solution obviously is to 
assume the existence of a single, non-binding, pre-registration proclama- 
tion made usually, if not exclusively, by the family of the deceased in an 


99That the proclamation of Π.1 (ὀνομάστι μὲν κτλ.) is a purely ritual procedure is, 
in fact, amply confirmed by II.4.p (ἀφοσιωσάμενος; see p.35n.s supra), and III.1 (ἃ 
μὲν.. καὶ ἃ ἐξηγήσαντό μοι οἱ ἐξηγηταί, ἐποίησα; see n.u supra). Cp. the proclamation 
made against an unknown killer (to be tried at the Prytaneion) which also, ultimately, 
was of a purely ritual nature; see "AB. Πολ. 57.4, with Rhodes, 648f. 


100p]. Laws 874AB (Ἐὰν δὲ τεθνεὼς μὲν αὖ τις φανῇ, ἄδηλος δὲ ὁ κτείνας ᾧ...τὰς 
μὲν προρρήσεις τὰς αὐτὰς γίγνεσθαι καθάπερ τοῖς ἄλλοις, προαγορεύειν δὲ τὸν φόνον 
τῷ δράσαντι. καὶ [A7 καὶ om. AO; see Dies ad loc.] ἐπιδικασάμενον ἐν ἀγορᾷ κηρῦξαι 
τῷ κτείναντι τὸν καὶ τὸν καὶ ὠφληκότι φόνου μὴ ἐπιβαίνειν ἱερῶν μηδὲ ὅλης χώρας 
τῆς τοῦ παθόντος κτλ.) might be thought to indicate two such ceremonial proclamations 
(cp., e.g., Gernet, Platon, Lois livre IX. Traduction et commentaire [Paris, 1917], 170; 
also Pi£rart, 434) since προαγορεύειν and κηρῦξαι seem to name two distinct actions un- 
dertaken by the same person, one of which is prior to and the other of which is posterior 
to ἐπιδικασάμενον ἐν ἀγορᾷ. Yet the distribution of τῷ δράσαντι and τῷ κτείναντι 
(which otherwise appear together [so, at least, {Dem.} 47.69]) between the two clauses, 
shows that in fact the καὶ of A7 must be explanatory, not conjunctive. To judge from his 
punctuation, Burnet also took καὶ in this way. The real contrast of the passage is given 
by τὰς μὲν...προαγορεύειν δὲ, which states that the proclamations (generalizing plural) 
are the same as usual; but in this case (δέ), one proclaims against the doer, that is 
(kal).... (The Patmos scholiast to Demosthenes [n.96 supra] clearly did not take the 
passage in quite this way, since he claims that it is the Basileus who κηρῦξαι, and only 
after the charge has been brought [ἀποφέρει]. Whether the scholiast is here interpreting 
Laws 874AB, or merely adapting its language, this at least cannot be Plato’s meaning). 


Ps.-Demosthenes 47 43 


assembly (ἐν ἀγορᾷ), and distinct from any formal proclamation offered 
by the Basileus upon his legal acceptance of the charge. Consequently, 
while the communis opinio has tended to respond to MacDowell’s three- 
fold division by conflating the proclamation ἐν ἀγορᾷ with that made by 
the Basileus, we should maintain this distinction and either identify, or at 
least closely associate, the family’s proclamation ἐν ἀγορᾷ with any ritual 
proclamation offered at the tomb.101 


The foregoing discussion has concerned the nature and number of 
what are essentially pro forma announcements. The critical distinction, 
however, remains that between the purely ceremonial proclamation(s) of 
the family (προαγορεύειν), and the formal lodging and acceptance 
(registration) of the charge by the Basileus (ἀπογράφεσθαι). This simple 
two-fold division (προαγορεύειν) ἀπογράφεσθαι), thus noted in Ant. 6, is, 
in fact, already present in IG i? 104.20-23: Προειπὲν δὲ τῷ κτέναντι ἐν 
ἀγορᾷ...συνδιόκεν δὲ.. καὶ φράτορας.102 Still more importantly, this same 
division appears also in [Dem.] 47.69-70: τάδε δὲ συμβουλεύομέν σοι. 
ἐπειδὴ αὐτὸς μὲν οὐ παραγένου... ὀνομάστι μὲν μηδενὶ προαγορεύειν.... εἶτα 
πρὸς τὸν βασιλέα μὴ λαγχάνειν, οὐδὲ γὰρ....103. Only after the charge has 
been duly registered, finally, would the accused be subject to atimia.104 


1Oljt is not necessary, of course, that these two proclamations be exactly identical 
in every instance, for they may reflect different aspects of what is generally a single set 
of preliminary ritual requirements. The evidence does not encourage too great a dog- 
matism on such matters. It is possible, moreover, that in Drakon’s time the proclamation 
made by the family was legally effective, and that its effectiveness was weakened as the 
entire procedure was increasingly formalized. Yet all such reconstructions of archaic 
procedure must remain highly conjectural. 


102 While 11. 11-13 deal with the general problem of penalty and competence, and 
13-20 discuss the right of pardon (aidesis) that follows a conviction, it is only in 11. 20-23 
that the code treats of the purely procedural aspects of the prosecution and there offers 
the two provisions mentioned in the text above. 104.23ff. then tums to other matters, 
perhaps to the treatment of accused and/or convicted killers. That 104.20-23 thus reveal 
the same two-fold division found elsewhere is unaffected by the possibility that 
συνδιόκεν might possibly refer to cojuration (n.72 supra), since cojuration would still be 
part of the actual trial procedure. 


103gee the outline of the passage offered in the text above, with nn. ad loc, esp. 
p.34n.p supra,; also Jacoby [1949], 243f.n.44. While we cannot be certain that 
λαγχάνειν is an exact synonym for ἀπογράφεσθαι (n.92 supra; see MacDowell [1963], 
34), the two expressions clearly describe related acts; for λαγχάνειν, see Lipsius, 
816ff.; Harrison, 2:88f.; see n.175 infra. Also cp. B. Borecky, Survivals of Some Tribal 
Ideas in Classical Greek. The Use and Meaning of λαγχάνω. δατέομαι, and the Origin 
of ἴσον ἔχειν, ἴσον νέμειν, and Related Idioms (Prague, 1965), 35f. 


l04pem. 23.80 (cp. Lipsius, 324ff.; Harrison, 2:226ff.; Hansen [1976], 100ff.; 
Gagarin [1979], 114ff.) does not contradict this, for the passage does not refer to dikai at 
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A final problem that must be addressed concerns the syntax of ei τις 
προσήκων ἐστὶ ($69) in I. It is often supposed that this clause is 
syntactically dependent upon προαγορεύειν, 50 that the sense will be that 
the Trierarchos is to make a proclamation at the tomb to see whether there 
are any relatives about.!05 Gagarin argues this view by claiming that the 
position of the clause supports this interpretation; also, that this interpre- 
tation gives the best sense to the passage thus: while the Trierarchos 
should make a call for the relatives to appear (in order that they may lead 
the prosecution), he should not proclaim against anyone by name, since 
he was not present as a witness to the crime. The position of the clause, 
however, proves nothing at all, and the grammar suggests, if anything, 
that el τις is more likely to be subject of the infinitives than their object.106 
But more importantly, the contrast of the passage, as we have noted, lies 
not between what the Trierarchos should and should not do, but rather 
between what the exegetes officially expound as general religious law (1), 
and what they unofficially advise the Trierarchos to do on this particular 
occasion (II). This, however, strongly suggests that εἴ τις, occurring in the 
section where the exegetes officially expound on religious law (1), should 
be taken simply as the indefinite subject of the infinitives.107 


all (n.b. ἀπάγειν ἔξεστιν), and only implies that atimia is, as it were, retroactive in the 
case ofapagoge. This would be a reasonable exception to the rule inasmuch as apagoge 
would be the procedure used precisely in those cases in which no δίκη φόνου (and thus, 
no formal registration of the charge) had, in fact, been lodged. In such circumstances, 
atimia might be presumed by the arrestor, with the presumption resting on the condition 
that a conviction would result. This indeed would explain the superadded restrictions 
mentioned in the passage, including the gentle treatment accorded to the prisoner, and 
the one-fifth vote requirement (on which latter point, esp. in its application to apagoge, 
see Hansen, Eisangelia. The Sovereignty of the People’s Court in Athens in the Fourth 
Century B.C. [Odense, 1975], 29f.; also [1976], 63ff.), neither of which is applicable in 
an ordinary dike. Atimia, in other words, might be presumed in certain cases of 
apagoge, but only at the arrestor’s own risk; cp. Thür (1983), 607f.,; cp. n.176 infra. 


105 Treston, 182; MacDowell (1963), 24; Gagarin (1979), 309n.27. 


Ἰθός ες Pierart, 432n.27, who correctly notes that προαγορεύειν regularly takes an 
infinitive, not an object clause. 


107The infinitives of II are clearly directed at the Trierarchos (τάδε δὲ 
συμβουλεύομέν σοι). This is not the case in I, where no hint of any such definite subject 
is given. Consequently, we need to supply an indefinite subject for the infinitives in any 
case. It would be very difficult, therefore, for a reader, when sighting such an indefinite 
clause as ei τις KTA., to take this clause as anything other than the requisite indefinite 
subject of all the surrounding infinitives. ei τις is so taken by Gernet and Murray in their 
translations; also Evjen, 262f.; Bonner-Smith, 2:218. Pieri, 93n.12, cites Harpocration 
s.v. ἐπενεγκεῖν δόρυ (= FGrH 334 [Istros] F14; cp. 323a [Hellanikos] Fl, with comm. 
ad loc.), where Istros is reported as saying that it is the relarives who carry out allthe 
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We can now discern the flow of the initial stage of the argument (I- 
II.2). The exegetes ask whether they should expound only (ἐξηγήσωνταί 
μόνον) or advise also (ἢ καὶ συμβουλεύσωσιν). The Trierarchos requests 
both. So: (i) first of all (πρῶτον μὲν) they expound that, if the nurse has 
any relatives, it is the relatives who should carry a spear at the funeral, 
proclaim at the tomb, and sit guard over the grave for three days. All this 
is a general ritual requirement (= I);!08 (ii) but their advice to the 
Trierarchos in this particular instance (τάδε δὲ συμβουλεύομέν σοι [=II]) is 
that (a) as he was not present at the deed, the Trierarchos should not 
proclaim against anyone by name, but only against the doer (= 11.1); and 
(Ὁ) that he should not formally lodge a charge before the Basileus (πρὸς 
τὸν βασιλέα μὴ λαγχάνειν), because the victim was neither a relative nor a 
slave, and the law orders that the prosecution falls to these, sc. to the 
relatives and the master (= Il.2). The shift from I to II thus marks a shift 
from the expounding of general ritual requirements to the exegetes’ 
advice as to what the Trierarchos should do on this particular 
occasion.!” This advice is two-fold (I.1-I.2): the first portion of advice 
(II.1) concerns how the Trierarchos should respond to the ritual need for 
a proclamation (προαγορεύειν); the second portion of advice (II.2) 
concerns how the Trierarchos should respond to the legal question of 
whether or not to register a charge with the Basileus (Aayxdveıv).110 


Now, IL1, as we saw, refers to a purely ritual proclamation. As such, 
while 1.1-3 has stated the general ritual requirements which include a 
proclamation to be offered at the tomb (1.2), 1.1 advises the Trierarchos 
on how to respond to these ritual needs in the present instance: because 
he was not present at the deed, he should not proclaim against anyone by 
name. But — and this is the point — none of this affects the question of 
who has the right to prosecute. For the fact that the Trierarchos was not 
present at the murder is, to be sure, given as the reason why he should not 
ritually proclaim (προαγορεύειν) against anyone by name; but it is not 
given as a reason why he should not formally bring the case to court (μὴ 
λαγχάνειν). This last point, which alone is determinative of the purely 
legal question of whether or not the case would go to trial, is not men- 


actions at the tomb (διὰ τὸ νόμιμον εἶναι τοῖς προσήκουσι τοῦτον τὸν τρόπον μετ- 
ἐρχεσθαι τοὺς φονέας; see FGrH IIIb, Suppl. II, 513n.2). 


1085ee p.33n.k supra. 
109 This is also recognized by Pieri, 93. 
110gee n.103 supra. 
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tioned until II.2, and it receives its own justification only in the lines that 
follow it.!!! As such, the fact that the Trierarchos was not a witness (11.1) 
does not bear on this latter point (II.2) in any way at all.!12 


The second piece of advice (II.2) is that the Trierarchos should not 
bring his case before the Basileus (μὴ λαγχάνειν). This injunction is 
followed by two γάρ clauses, each of which supplies the ground of its 
immediate predecessor. l.e., the Trierarchos should not prosecute (11.2) 
because (γάρ) it “is not in the law” to do so (11.2.4); and it “is not in the 
law” because (γάρ) the nurse is neither a relative nor a slave, while the 
law enjoins that the prosecution “be of these” (11.2.0). This question of 
status and relationship is the only reason given by the exegetes as to why 
the Trierarchos ought not to prosecute (μὴ λαγχάνειν). 


Taken be itself, without any additional context, I.2 might appear to 
be ambiguous. As we saw, οὐδὲ γὰρ ἐν τῷ νόμῳ ἐστι σοι is susceptible, on 
purely syntactical grounds, of more than one solution;!13 the same is 


Illgee the outline offered in the text above, with p.34n.p supra; cp. Kidd, 217. 


Il2gEyjen (263), MacDowell (19, 94), Gagarin (309), and others, are therefore 
mistaken in the claim that one of the reasons given to the Trierarchos not to bring the 
case to trial is that there were no credible or persuasive witnesses. It is pointless, more- 
over, to insist that, because of the proximity of the two pieces of advice, the failure to 
proclaim by name must bear on the injunction not to prosecute: there is no evidence that 
prosecution required a prior (ritual) proclamation by name, and it is just as easy to argue 
that it is precisely because the Trierarchos was not to prosecute that the exegetes thought 
it would be more profitable (τὰ σύμφορα) for him not to publicly announce the killer’s 
name. At any rate, it was not legally necessary that the prosecutor in a δίκη φόνου 
himself should be an eyewitness to the deed or, for that matter, even that there be any 
witnesses at all (Ant. 2.1.1-2; 6.18, etc.), though it may well have been difficult to gain a 
conviction in the absence of such evidentiary proof (see Carawan, “The Terralogies and 
Athenian Homicide Trials,” AJP 114, 1993, 243ff., with n.16; also Bonner [1906], 129). 
Still, there were witnesses to the deed in question (both women and slaves [$$52-53, 56, 
etc.]) as well as neighbors (860 Hagnophilos) who saw the commotion: in one way 
(n.65 supra) or another (see esp. Bonner [1905], 24f., 31-38; Bonner-Smith, 2:130f.; 
also 126ff., 223ff.) all these accounts would have been introduced into the case. 


113See n.52 supra. 
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possibly true of τούτων in both appearances.!!4 But II.2 is not given in 
isolation. First of all, Π.2 is followed by an extended ὥστε clause, given 
in 1.3. To be sure, students of the passage have not been sufficiently 
clear as to exactly how IL.3 (= IIL3) relates to II.1 and II.2 (= Ill. 1 and 
III.2).115 Yet this question can be settled easily. As II.1 refers to a purely 
ritual requirement that the Trierarchos is to, and subsequently does,116 
undertake, while II.2 unequivocally states what the Trierarchos is not to 
do,117 it clearly follows that II.3 (which warns the Trierarchos not to 
swear at the Palladion)!18 must primarily refer to what the Trierarchos is 
ordered not to do (at Il.2), and not to what he is advised to do (at IL). 
Besides, διομεῖ ἐπὶ Παλλαδίῳ refers to a legal oath to be taken at the court 
of the Palladion, and not to any ritual oath, and so can only warn the 
Trierarchos what will ensue if he ignores the exegetes’ injunction not to 
bring the case before the Basileus (II.2). This is confirmed by the doublet 
of III.3, where ψεύσασθαι δὲ πρὸς ὑμᾶς (sc. the jury) καὶ διομόσασθαι...οὐκ 
ἂν ἐτόλμησα must likewise refer not to what the Trierarchos does do in 
ΠΠ.1 (= IL.1), but only to what he will not do in IIL2 (= 11.2). In both 
instances, then, the warning not to swear given in #3 is seen to follow 
closely on the legal prohibition mentioned in #2, and does not refer in any 
meaningful way to the ritual injunction of #1. ὥστε, in other words, gives 
the result of ignoring the exegetes’ advice not to prosecute (μὴ 
λαγχάνειν). As such, [1.3 (= 1.3) provides us with a specific context for 
an interpretation of II.2 (= IIL.2). 


Furthermore, as was shown in our outline of the passage, II and III 
are obvious doublets of one another: III.2 closely corresponds to 11.2; 
111.3 corresponds to II.3. As such, the oath mentioned in $73 
(διομόσασθαι αὐτὸς Kal τὸν υἱὸν καὶ τὴν γυναῖκα κτλ.) must be identical 


Πάςες Ρ.24η.ο above. Grace’s view that τούτων refers not to the victims, but 
only to the relatives and master, would clearly entail a restrictive interpretation of the 
law. But it should be noted that even if τούτων refers to the victims of the crime, it 
nevertheless follows that inasmuch as these victims are explicitly defined as being either 
“relations” or “slaves”, the implication remains that it is the relations of these relations 
or the masters of these slaves who are to prosecute. 


11550, e.g., MacDowell (1963), 95 (also Grace [1975], 1On.c) assumes that ὥστε 
κτλ. follows as the result of II.2; but MacDowell, 19 and 94 (also Evjen, 263f.) 
implicitly take ἐὰν μὲν (II.3.8°) to refer to II.1 and the absence of persuasive witnesses. 


116Cp. 11.4.9; II1. 
117Cp. 11.4.9; 111.2. 
118See P-35n.g supra. 
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with the oath mentioned in 870 (ei διομεῖ.. αὐτὸς καὶ ἡ γυνὴ καὶ τὰ παιδία 
xTA.).119 Indeed, given this, it is all but necessary that the parenthetic oath 
of 872 (καὶ ἐν τῷ ὅρκῳ διορίζεται ὅ τι προσήκων ἐστί), which clearly men- 
tions an oath of relationship, should also refer to the very same oath as do 
8870 and 73.120 The passage thus appears to mention only one single 
oath, and not several different oaths as MacDowell suggests. In this case, 
we have quite an extended context with which to operate in our attempt to 
analyze the precise significance of II.2 (= 111.2). 


ὥστε, as we saw, follows only as the result of 11.2, and comments 
solely on the injunction not to prosecute (μὴ λαγχάνειν). It does so by 
introducing a single, complex condition that is minatory (ei διομεῖ.. χείρων 
τε δόξεις... κἂν...). As such, IL3 consists in a warning not to swear the 
diomosia at the Palladion. Now, as the only reason given for the 
injunction not to prosecute (Il.2) is this question of the status and relation 
of the nurse, the subsequent warning not to swear at the Palladion (II.3) 
must also refer to this question of status and relationship. For, in the 
present context, there is nothing else on which it is relevant to warn the 
Trierarchos not to swear. The point, then, is that the Trierarchos is not to 
prosecute since the woman is neither a relative nor a slave, with the result 
that (ὥστ᾽) if he does swear at the Palladion, dire consequences will 
ensue. The same logic holds with reference to the swearing at III.3.121 


Secondly, just as II.3 warns of the consequences of ignoring the 
injunction of Π.2, so II.3 is the Trierarchos’ response to the injunction of 
11I.2.122 In this way, ψεύσασθαι δὲ πρὸς ὑμᾶς καὶ διομόσασθαι κτλ. clearly 
states that if he is to ignore the exegetes’ injunction not to bring the case 
before the Basileus, the Trierarchos would have to lie and swear — which 


119gee p.37n.y supra. 


120 This has been denied by some, see n.57 supra. But .n.b. the article τῷ, which 
presumably refers the reader to an oath already mentioned — viz., that of $70. Those 
who deny that the parenthetic clause clinches the restrictive reading of the law ought 
therefore to reject the clause outright as a gloss, though no one to my knowledge has 
done so. This solution, which would have no manuscript authority, could not be 
disproved. But if the clause were a gloss, then either it would represent a separate and 
confirmatory historical tradition, or it will have been an inference drawn from our very 
passage, in which case the ancient glossator, at least, already interpreted the oaths of 
8870 and 73 as clearly implying an oath of relationship. 


121 See n.58 supra. The context in both 8870 and 73 thus connect the swearing of 
an oath to the problem of relationship. On the ‘dire’ consequences, see text below. 

122% δ᾽ ἐκ τῶν νόμων οὐκέτι μοι προσῆκεν, ἡσυχίαν εἶχον. κελεύει γὰρ ὁ νόμος... 
ἐμοὶ δὲ οὔτε...οὐδ᾽ αὖ... ἀφεῖτο γὰρ.. ψεύσασθαι δὲ.. καὶ διομόσασθαι... οὐκ ἂν ἐτόλμησα. 
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he will not do. Yet the only lie that can be at issue, again in the present 
context, is a lie concerning the status and relation of the nurse, since there 
is no other reason given by the exegetes for the Trierarchos not to 
prosecute. Consequently, inasmuch as both the oath and the lie must 
refer to the very same question of status and relationship, it is clear that 
ψεύσασθαι... καὶ διομόσασθαι should be taken as a hendiadys.123 111.3 
therefore claims that in order to prosecute, and thereby circumvent the 
exegetes’ injunction not to do so, the Trierarchos must “falsely swear” 
about the status and relationships involved. And as III.3 is a doublet of 
Π.3, the same implication holds also for the earlier warning not to swear 
at the Palladion. This, of course, is sufficient to prove that it is only by 
lying under oath about the nurse’s status and relationship that the Trierar- 
chos could prosecute for murder and, a fortiori, gain a conviction — as 
the Trierarchos himself clearly suggests at II.3.c: ψεύσασθαι δὲ πρὸς ὑμᾶς 
καὶ διομόσασθαι ...οὐκ ἂν ἐτόλμησα, οὐδ᾽ Av εἰ εὖ ἤδειν ὅτι αἱρήσοιμι αὐτοὺς. 
From this it should be clear, even apart from the explicit statement 
offered in the parenthetic clause, that the Trierarchos has in view an oath 
of relationship that he supposes must be sworn by the prosecuting parties 
if the case is to be tried; and consequently, that the law was thus pre- 
sumed to be legally restricted to the relatives and the master of the victim. 
As such, at least as presented by the Trierarchos, there was no ambiguity 
in the law on the question of who, and who alone had the right to 
prosecute.1?4 


These conclusions, drawn from a consideration of the text, are fully 
consistent with the larger picture provided by the speech. The Trierar- 
chos, as we noted, is trying to prejudice the jury by pointing out how 
wickediy his opponents behaved in the events that led to the old woman’s 
death.!125 He also strongly emphasizes the pathos involved as this old and 


12350 Grace (1975), 11; Evjen, 264; cp. n.60 supra. For the use of hendiadys in 
Greek, see D. Sansone, “On Hendiadys in Greek,” Glotta 62, 1984, 16-25. 


124We should therefore retain the usual accentuation of ἔστιν in 870, which 
thereby remains an explicit statement that the law was thus restrictive; see n.52 supra. 


125] ς,, diabole (cp. Ar. Rhet. 3.15); see n.51 supra, and n.253 infra; also $852-61 
ὁ δὲ Θεόφημος ἀντὶ τοῦ τὴν καταδίκην ἀπολαβεῖν... ἐλθών μου τὰ πρόβατα λαμβάνει 
«καὶ ταῦτα ἔχουσιν οὐκ ἐξήρκεσεν αὐτοῖς. ἀλλ᾽ ἐπεισελθόντες.. καὶ ἐκβαλόντες τὴν 
θύραν... ἐξεφορήσαντο... πάντα λάβοντες.... ἐπεισπηδῶσιν... ἥρπαζον... ἀπαγορευούσης 
τῆς γυναικὸς... τὸ ἀργύριον αὐτοῖς κείμενον εἶναι ἐπὶ τῇ τραπέζῃ... ἀλλὰ... οὕτω 
διέθεσαν... ὥστε ὕφαιμοι μὲν οἱ βραχίονες καὶ οἱ καρποὶ... ἀμυχὰς δ᾽ ἐν τῷ τραχήλῳ 
εἶχεν ἀγχομένη.. εἰς τοῦτο δ᾽ ἦλθον πονηρίας ὥστε... οὐκ ἐπαύσαντο ἄγχοντες καὶ 
τύπτοντες τὴν γραῦν. 
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faithful nursemaid, who had been a devoted servant throughout her entire 
life and who now, after freedom and the death of her husband, with no 
surviving kin, and still thoroughly dependent upon the charity of her 
former master, nevertheless remained so faithful as to suffer a brutal 
death in order to save a little cup (τὸ κυμβίον) from these marauders.126 
At the same time, the Trierarchos tries to show that he himself had acted 
with all scrupulousness, and without being overly litigious. He consulted 
not only the exegetes, but also the code itself and his philoi, and he 
everywhere received the same advice: that he should perform the ritual 
requirements, but that he should not prosecute since the law enjoined that 
relatives and masters are to do 50.127 Yet the Trierarchos takes great 
pains to show that for all her dependency, the old woman was not in fact 
his slave — for she had been freed long ago by the Trierarchos’ father.128 
And he concludes by noting that he would have needed to lie under oath 
about the status of the nurse in order to bring a prosecution — which he 
would not dare to do. 


It is not the case, then, as is sometimes argued, that the Trierarchos’ 
speech shows signs of special pleading that betray a weakness in his case; 
that he appears to be trying to “justify” his failure to prosecute; that 
either he or the exegetes offer “other reasons” why he should not do so, 
apart from this question of the nurse’s status; that if the law were as 
straightforward as proponents of the restrictive view maintain, the Trier- 
archos “would surely have made this clearer”.12% In fact, the Trierarchos 
could hardly have been more explicit about the fact that he is told not to 
prosecute because, and only because, the law orders relatives and masters 
to prosecute;130 and he unequivocally implies that he could proceed only 
if he dared to falsely swear an oath that, he remarks parenthetically, 


1268 855F£. τιτθή τις ἐμὴ... TrpeoßuTepa...euvous καὶ πίστη καὶ... γραῦς ἦν καὶ οὐκ ἦν 
αὐτὴν ὁ θρέψων.. ἀναγκαῖον οὖν ἦν μὴ περιιδεῖν ἐνδεεῖς ὄντας μήτε τιτθὴν γενομένην 
μήτε παιδαγωγόν... ἀλλὰ καΐ τῆς τιτθῆς τὸ κυμβίον λαβούσης.. ἵνα μὴ οὗτοι λάβοιεν... 
οὕτω διέθεσαν...ὥστε ὕφαιμοι...ἕκ τῃ τοίνυν ἡμέρᾳ... ἐτελεύτησεν ἡ τιτθή. 


127}Π.2.8’ = 11.2. 

1288557, ἀφειμένη ἐλευθέρα ὑπὸ τοῦ πατρὸς τοῦ ἐμοῦ. συνῴκησε δὲ ἀνδρί, ἐπειδὴ 
ἀφείθη ἐλευθέρα: ὡς δὲ οὗτος ἀπέθανε... ἐπανῆκεν ὡς ἐμέ... ὥστε καὶ τῇ γυναικὶ 
βουλομένῃ ἦν τοιαύτην οἰκουρὸν μετ᾽ αὐτῆς με καταλιπεῖν. 870 οὐ γάρ ἐστιν ἐν γένει 
σοι... οὐδὲ θεράπαινα. ἐξ ὧν σὺ λέγεις.... 872 οὐκέκτι (Π.Ρ)... οὔτε γένει... οὐδ᾽ αὖ 
θερά παινά γε (η.)) ἀφεῖτο γὰρ... ἐλευθέρα καὶ χωρὶς ᾧκει (η.1) καὶ ἄνδρα ἔσχεν. 

129 Gagarin (1979), 308, 311; MacDowell (1963), 17ff., with n.52 supra. 

130Cp. Π1.2.8; 11.2. 
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defines relationship.13! The only points that require any special expla- 
nation, and which the Trierarchos is at pains to establish, is that the old 
woman is indeed no longer a slave, and how it is that she nevertheless 
came to be a servant in his household.132? Yet even this requirement is 
easily explained. Anyone (such as a jury) looking at the situation, but 
who was not intimately familiar with the details of the Trierarchos’ 
household, would probably assume that the old servant was still one of 
the Trierarchos’ slaves: manumission was generally a private act, not 
widely publicized; records (at least in Athens) were not often kept. As 
such, the freedman status of the nurse would not be widely known.133 
The point would have to be made clearly and emphatically that the 
woman was not actually a slave. And this, in fact, is precisly what the 
Trierarchos does. There is no other special pleading, however, of any 
sort. 


We may now return to II.3 and so conclude our analysis of the 
passage. The principal difficulty concerns the significance of φθονήσει in 
11.3.8°°.134 ]].3 presents a single condition with a complex apodosis 
(χείρων τε δόξεις πολλοῖς εἶναι κἂν κτλ.). χείρων δόξεις πολλοῖς εἶναι simply 
means that the Trierarchos’ reputation will suffer if he swears at the 


131’The fact that the Trierarchos was unsure as to precisely how to proceed, that he 
had to make inquiries of the exegetes, that even then he still had to consult both the stele 
and his philoi, proves nothing. The case was obviously a little murky on several 
grounds, including that of the nurse’s status (see text below, with n.133), and the 
exegetes clearly were to be consulted in such a circumstance. But their advice was bind- 
ing only in ritual matters, and it was therefore only proper that the Trierarchos should 
also consult both the written laws and his personal advisors — who, in fact, came to 
exactly the same conclusion as did the exegetes. Thus, upon investigation, the law was 
deemed to be perfectly clear, and the Trierarchos, though not himself a legal expert, has 
no qualms about his failure to prosecute, and even uses this failure as proof to the jury 
that he was not a litigious sort of fellow. 


132ς 66 esp. 868 ᾿Επειδὴ τοίνυν ἐτελεύτησεν, ἦλθον ὡς τοὺς EEnyntäs..kal 
διηγησάμην αὐτοῖς ἅπαντα τὰ γενόμενα, τήν τε ἄφιξιν τὴν τούτων (η.125), καὶ τὴν 


εὔνοιαν τῆς ἀνθρώπου (n.126), καὶ ὡς εἶχον αὐτὴν ἐν τῇ οἰκίᾳ (η.128). 


133Dem.29.25-26; see H. Rädle, Untersuchungen zum griechischen Freilassungs- 
wesen (Diss. München, 1969), 8ff.; idem, “Freilassung von Sklaven im Theater,” RIDA, 
3° ser., 18, 1971, 361f.; also G. Foucart, De Libertorum Conditione apud Athenienses 
(Paris, 1896), 13f.; Calderini, 269; Gernet (1954-60), 2:223n.2; Grace (1975), 1Onn.e, g; 
Evjen, 262n.34. 


Ι34ς 65 n.61. Obviously, it will not do to seek just any possible significance, and 
then to use this possibility to offer a radical interpretation of Attic homicide procedure. 
Rather, we must interpret φθονήσει in the light of probability and in a manner consistent 
with the sense of the passage as a whole. 
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Palladion.!35 καὶ then introduces two consequences that will vividly 
follow (ἐπιωρκηκέναμ φθονήσει) depending on whether or not the Trier- 
archos gains a conviction (ἐὰν μὲν... ἐὰν δέ). If we assume that τε.. καὶ is 
coordinating, then we find that the Trierarchos has failed to explain either 
why, or in what manner, his reputation will suffer as a result of bringing a 
prosecution. It is therefore best to take τε.. καὶ as explanatory so that the 
sense will be that his reputation will suffer regardless of the outcome — 
i.e., whether he fails or succeeds in gaining a conviction.136 


11.3.8’ (ἐὰν μὲν ἀποφύγῃ σ᾽, ἐπιωρκηκένα!) states that if the Trierarchos 
fails to convict, he will be thought (δόξεις πολλοῖς) to have perjured 
himself. This could be taken to refer exclusively to Π.2, so that the sense 
would be that if he lies about the status of the nurse, and yet fails to 
convict, it will be because he was caught lying and people will therefore 
know that he lied about the status of the nurse. But this assumes that the 
jury would judge the case on purely procedural grounds, which is not 
wholly satisfactory,!37 and it places the emphasis on the fact that he will 
be found to be a perjurer (δόξεις πολλοῖς), whereas the real emphasis 
obviously falls on ἐπιωρκηκέναι. It is therefore better to take Π].3.δ᾽ more 
broadly as indicating that an acquittal would mean that the jury did not 
believe his account of the matter generally, and therefore thought that he 
had perjured himself when he swore the diomosia at the Palladion — all 
of which would surely result in a loss of the Trierarchos’ reputation.138 
This, at least, explains the emphasis on ἐπιωρκηκέναι, while still account- 
ing for its grammatical dependence on δόξεις πολλοῖς. It is not necessary, 
however, in any way to connect this with Π.1 and the absence of 
persuasive witnesses, as is sometimes done. 


135[Lys. 16.3; 32.3; Isoc. 19.4. 


136For this commonly overlooked use of τε.. καὶ, see G. 1. de Vries, A Commentary 
on the Phaedrus of Plato (Amsterdam, 1969), 105f. (ad Pl. Phdr. 242B8-9); Verdenius, 
“Notes on the Prologue of Euripides’ Bacchae,” Mnem., ser. iv, 33, 1980, 11 (ad. Eur. 
Ba. 43), also Forman, 283. So, apparently, Gernet (1954-60), 2:223 “Si donc vous 
pretez au Palladion..., tu te feras du tort dans l’opinion: si l’adversaire est acquitte, tu 
passeras pour parjure; s’il est condamnd, tu seras mal vu.” Dareste and Murray both 
incorrectly render the καί as a mere conjunction. More recent writers have typically 
ignored this question. 


137gee pp.101-102 infra. 


138 While a dike pseudomartyrion (n.46 supra) could be brought for bearing false 
witness, there was no legal penalty for perjury as such, and no legal penalty for falsely 
swearing the diomosia. The sanctions were social and religious. See Bonner-Smith, 
2:190, Glotz (Darem.-Sag.), 768f.; Haussoullier, “Epiorkia,” in Darem.-Sag,, 1.1, 697; 
Latte, ‘Meineid,” RE 15.1, 1931, 349ff. (= Kl. Schr., 370ff.). 
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11.3.δ᾽ (ἐὰν δὲ ἕλῃς, φθονήσει), on the other hand, must presuppose 
that the Trierarchos lies,!39 and the only point on which he could be lying 
concerns the status of the nurse. Obviously, there can be no question here 
about the truth of the events, for ἐὰν δὲ κτλ. is part of the exegetes’ advice, 
and the entire section is predicated on the exegetes’ assumption that the 
matter is as the Trierarchos says it 15.140. The only question, then, as 
MacDowell realized, is this: if the Trierarchos lies so successfully as to 
gain a conviction (ἕλῃς), then why should he be φθονήσει) 1.6., if he wins 
the case by lying about the nurse’s status, then presumably it would not 
be known that he had lied, and so there would be no reason to incur 
resentment.1%1 Now, φθονήσει must refer to human resentment, and not to 
divine jealousy.142 As such, I1.3.8°’ is admittedly vague and rhetorical. 
Syntactical balance, after all, is surely as important to the writer of this 
speech as is precision. Yet several solutions are possible. It may be that 
the prosecution of a citizen on a slave’s behalf was an unpopular act in 
itself;!4% that enmity was always likely to arise from prosecution;!44 or 
that the action would seem in any case due to purely personal motives.1!45 
More plausible, perhaps, is that even if the many did not know that the 
Trierarchos had lied, he would still be acting in an overly litigious 
manner.!46 On either ground, the φθόνος thus incurred would result in a 
loss of reputation. 


Fortunately, we need not be dogmatic on any of these points. One 
might prefer some other, though similar explanation. What is important 
for our purposes, however, is that absolutely nothing about φθονήσει 
compels us to conclude that a prosecution must be possible even when the 
status of the nurse is known. Indeed, such an interpretation of φθονήσει 
would not only overturn our entire understanding of Attic homicide 
procedure on the basis of this single ambiguous word; it would actually 
contradict the sense of the passage as a whole — a sense that we hope has 


139Cp. III.3.c’, and text supra. 

140Cp. 870 ἐξ ὧν σὺ λέγεις. 

141 See n.61. 

1425ee n.61. 

143 See Evjen, 263; cp. Grace (1973), 18. 
144] ys. 1.44, with Bonner-Smith, 2:51f. 


145MacDowell (1963), 19, 94; but cp. Bonner-Smith, 2:41ff.; Bonner (1927), 
109f., 122-27, Evjen, 258n.13. 


1465ee n.51 supra. 
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been securely established on grounds that are wholly independent of 
φθονήσει. 


Finally, we may add, for completeness’ sake, that III.3.c (οὐ γὰρ 
οὕτως τούτους μισῶ, ὡς ἐμαυτὸν φιλῶ) recounts, in summary fashion, the 
Trierarchos’ acquiescence in the exegetes’ claim (at II.3.y/8) that it is in 
the Trierarchos’ own self-interest not to prosecute. The sentiment here 
expressed is acommon one.!47 


Nothing in the passage, then, supports the view that a prosecution 
could be undertaken even by one who was neither a relative nor master of 
the victim; nor does the Trierarchos hint at any ambiguity within the law 
that might be exploitable. Quite the contrary, a detailed analysis of the 
passage reveals that the Trierarchos himself unwaveringly assumes that 
he could proceed only if he lied about the status of the nurse; and the 
only possible anomaly, concerning φθονήσει, is easily explained on this 
account. The law as presented by the speaker of [Dem.] 47 is thus seen to 
be restrictive in the usual sense that only the relatives and masters of a 
slave were allowed to prosecute a δίκη φόνου. 


147See Eur. Med. 86, with D. Page, Euripides, Medea. The Text, Edited with 
Introduction and Commentary (Oxford, 1938), ad loc.; also Lys. 1.1; cp. n.202 infra. 


CHAPTER THREE 
(Plato’s Euthyphro 3E7-5D7) 


The final passage for consideration comes from Plato’s Euthyphro. 
Since our discussion requires the reader’s familiarity with the general 
course of the dialogue, it will help to begin our analysis with a brief 
summary of the work as a whole. As we also need to consider several 
specifics of the passage, I append the text of 3E7-5D7.148 


148 A] references to the text of Plato, unless stated otherwise, are to J. Bumnet, 
Platonis Opera. Recognovit Brevique Adnotatione Critica Instruxit. Tom. I-V (Oxford, 
1900-07); but the following critical editions of the Zuthyphro should be consulted with 
regularity: M. Schanz, Platonis Opera Quae Feruntur Omnia ad Codices denuo 
Collatos (Lipsiae, 1875); idem, Platonis Euthyphro in Scholarum Usum (Lipsiae, 1887); 
M. Wohlrab-C. F. Hermann, Platonis Dialogi Secundum Thrasylli Tetralogias Dispositi. 
Post Carolum Fr. Hermannum Recognovit M. Wohlrab, vol. 1 (Lipsiae, 1887); and now 
(though their decision to abandon Burnet’s lineation is unfortunate) E. A. Duke, W. F. 
Hicken, W. S. M. Nicoll, D. B. Robinson, and J. C. G. Strachan, Platonis Opera. 
Recognoverunt Brevique Adnotatione Critica Instruxerunt. Tomus I. Tetralogias I-II 
(Oxford, 1995): “Euthyphronem...Nicoll suscepit...at...persaepe de locis difficilioribus 
inter nos consultabamus” (xx). The most recent, scholarly commentaries on the 
Euthyphro remain those of J. Adam, Platonis Euthyphro (Cambridge, 1926), and 1. 
Burnet, Plato’s Euthyphro, Apology of Socrates, and Crito. Edited with Notes (Oxford, 
1924). Only two full-length books on the dialogue have appeared in the interim: R.E. 
Allen, Plato’s “Euthyphro” and the Earlier Theory of Forms (New York, 1970), andL. 
Versenyi, Holiness and Justice: An Interpretation of Plato’s Euthyphro (Lanham, New 
York, and London, 1982). This state of affairs is quite remarkable, given the torrent of 
literature produced on Plato each year. Serious students of the dialogues should always 
consult the older commentaries, which continue to be of enormous value, though now- 
adays they are widely ignored. The most important of these, as regards the Euthyphro, 
are (in reverse chronological order): W. A. Heidel, Plato’s Euthyphro with Introduction 
and Notes (New York, Cincinnati, and Chicago, 1902; rpt. 1976); M. Wohlrab, Platons 
Euthyphron für den Schulgebrauch, 4 verb. Aufl. (Leipzig, 1900) (= C. Crön and 1. 
Deuschle, edd., Platons ausgewählte Schriften für den Schulgebrauch erklärt [Leipzig, 
1865-1931], vol. 3.2); M. Schanz, Sammlung ausgewählter Dialoge Platos mit 
deutschem Kommentar. Erstes Bändchen. Euthyphro (Leipzig, 1887); R. Fritzsche, 
Platonis Meno et Euthyphro Incerti Scriptoris Theages Erastae et Hipparchus. 
Recensuit Prolegomenis et Commentariis Instruxit (Lipsiae, 1885), which is Fritzsche’s 
completely revised version of G. Stallbaum, Platonis Meno et Euthyphro Itemque Incerti 
Scriptoris Theages Erastae et Hipparchus. Recensuit et Prolegomenis atque Com- 
mentarüs Illustravit (Gothae et Erfordiae, 1836) = Platonis Opera Omnia. Recensuit et 
Commentariis Instruxit (henceforth = Plat. Opera Omnia), Vol. VI, Sect. II (Gothae et 
Erfordiae, 1836; rpt. New York, 1980); also, see this same author’s Platonis 
Euthyphro. Prolegomenis et Commentariis Illustravit G. Stallbaumius. Accesserunt 
Scholia Graeca ex Codice Bodl. Aucta cum Annotatione Ruhnkenii (Lipsiae, 1823). 
These two editions differ in many important ways, and despite the author’s own judg- 
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The dialogue opens as Euthyphro comes upon Socrates standing in 
front of the Stoa Basileios. Euthyphro is surprised, and slightly alarmed, 
to see his friend at the court of the King Archon (Socrates was known not 
to be the litigious sort; cp. Apol. 17D), and he quickly remarks that 
Socrates, surely, cannot have a suit (dike) pending before the Basileus as 
he does. Socrates replies that the Athenians do not call this matter of his 
a dike, but rather a graphe (2A5-6), from which Euthyphro infers, 
correctly, that Socrates must be defending rather than prosecuting. 
Socrates explains that he has been charged by a certain Meletus, a young 
man (νέος), as yet unaccomplished (ἀγνώς). Despite his youth, Socrates 
continues, this Meletus claims to know (2C3-4 ἐκεῖνος γάρ. ὥς φησιν, οἶδε) 
just how the young are corrupted and who corrupts them; so, in his great 
wisdom (σοφός τις), and casting his gaze upon Socrates’ ignorance (2C6 
τὴν ἐμὴν ἀμαθίαν κατιδὼν; cp. 16A2 ὑπ᾽ ἀγνοίας), Meletus has charged 
Socrates with corrupting the young. Indeed, Socrates opines, like a good 
gardener, who attends first to the young shoots, and only then to all of the 
others, so Meletus alone begins the task of reforming the citizenry 
correctly, by weeding out all those who destroy these young sprouts of 
youth. Euthyphro replies that, by attacking Socrates, Meletus instead is 
undermining the city at its foundations. At any rate, Socrates says that 
the charge of corrupting the youth is based on the claim (3B1 φησὶ γάρ) 
that he makes new gods and does not honor the old ones. Euthyphro 
assumes that this refers to Socrates’ daimonion; such things, he knows, 
are easily misrepresented to the many and become a source of jealousy; 
for they laugh at him too, he says, whenever he foretells the future in the 
Ekklesia — though he never predicts anything that is false. Socrates says 
to be laughed at is of no great moment, that the Athenians are not terribly 
disturbed so long as they do not suppose that one is teaching his skill to 
others, and that Euthyphro, finally, makes himself scarce in this regard. 


ment (see Stallbaum [1836], 148: “quae falsa essent, corrigeremus; quae redundarent, 
deleremus”), the earlier cormmentary is occasionally superior to the later one; see, e.g., 
n.246 infra. In addition to the articles (already mentioned) by Kidd and Panagiotou, the 
only other specialized paper to deal primarily with Euthyphro’s trial is J. Hoopes, 
“Euthyphro’s Case,” The Classical Bulletin 47.1, Nov. 1970, 1-6, which is excellent, 
though very brief. Passing comments found in more recent works, such as S. C. Todd, 
The Shape of Athenian Law (Oxford, 1993), 9f., 31f., G. Vlastos, Socratic Studies 
(Cambridge, 1994), 77n.27, and M. McPherran, “Socratic Piety in the Euthyphro,” 
Journal of the History of Philosophy 23, 1985, 283-309 = H. Benson, ed., Essays on the 
Philosophy of Socrates (New York and Oxford, 1992), 220-41, esp. 228f., with nn.56- 
58, are not very helpful. T. Saunders, Plaro’s Penal Code: Tradition, Controversy, and 
Reform in Greek Penology (Oxford, 1991), 217-57, while useful in certain other 
respects, does not mention Euthyphro’s case at all. 
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But he fears lest the many will think that he himself, from goodwill (3D7 
ὑπὸ φιλανθρωπίας), will tell anyone everything he knows — and without 
a fee! — which seems to anger the Athenians, for whatever reason. So, if 
he were to be laughed at, as they laugh at Euthyphro, then the trial might 
be quite pleasant, as they playfully jest away the hours. But if, in fact, 
they are serious, then..., well, the outcome is unknown, Socrates portends, 
save, of course, to Euthyphro and to the mantics. Euthyphro replies that 
Socrates’ case will end satisfactorily, as will his own. (2A1-3E6).!4 


With this, the discussion turns to Euthyphro’s case. Euthyphro says 
that he is pursuing a matter for which he will once again (4Al αὖ; cp. 
3C2) be thought to be mad. Socrates is astonished to learn, first, that the 
defendant is Euthyphro’s father (4A7); he is doubly astonished (4A11 
“Hpäxkcıs) when he hears that the charge is a charge of murder. 
Euthyphro, Socrates observes with a marvelous irony, must be very wise 
indeed, for only one far advanced in wisdom would undertake such an 
action (4A11-B2; cp. 4E4-8). Socrates then infers (4B4-6) that the vic- 
tim, on whose behalf Euthyphro is leading the prosecution, must himself 
be a relation (τῶν οἰκείων τις). Euthyphro replies that it makes no 
difference whether or not the victim is a relation, since all that matters is 
whether the killer justly killed: if he killed justly, he should be left alone; 
if unjustly, he should be prosecuted — for the pollution (μίασμα) is the 
same regardless of the status of the victim, if one knowingly (συνειδὼς) 
associates with such a murderer. Euthyphro now proceeds to offer the 
facts of the case (4C3 ἐπεὶ κτλ.). While the family was farming on Naxos, 
one of their day-laborers, in a drunken rage, killed one of the family’s 
slaves. Euthyphro’s father bound the laborer hand and foot and tossed 
him into a ditch, while he sent to the exegetes in order to learn just what 
he should do. Before word was returned, however, the laborer died from 
the cold and from neglect. The family is angered by Euthyphro’s prose- 
cution, claiming that the father did not really kill the man himself and 
that, even if he had, since the laborer was himself a murderer, Euthyphro 
should not trouble himself on this laborer’s behalf — for it is impious for 
a son to prosecute his father for murder. And yet, Euthyphro avers, they 
thernselves misunderstand (κακῶς εἰδότες) what the god thinks about the 
pious and the impious. Once again (cp. 4A11-B2), Socrates praises 


149For a more detailed analysis of the various problems raised by this passage, see 
A. Tulin, “Translation and Commentary on the Prologue to Plato’s Euthyphro (Eu. 2Al- 
3E6),” forthcoming. 
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Euthyphro’s exceptional wisdom, stating that Euthyphro would not 
undertake such a case, and thereby risk an impious act himself, unless he 
thought that he knew quite precisely (οὑτωσὶ ἀκριβῶς οἴει ἐπίστασθαι) 
what the gods thought about pious and impious acts (AE4-8; cp. 15D2-8). 
Euthyphro grants that he does possess such wisdom. Socrates then 
replies that he himself ought to become Euthyphro’s student, and that if 
Meletus thinks that Euthyphro is wise in these matters, he should let 
Socrates off, as having learned them thoroughly from Euthyphro; 
otherwise (and cp. 3C2), let him prosecute Euthyphro for corrupting his 
elders: Socrates, by his teaching; Euthyphro’s father, by this prose- 
cution. So, let Euthyphro state what he so strongly claims to know (5 88. 
ὃ νυνδὴ σαφῶς εἰδέναι διισχυρίζου) ---- viz., what sort of thing the pious is. 
Isn’t the pious itself the same in every circumstance, itself with itself, and 
also the impious, while contrary to the pious as a whole, itself the same as 
itself, possessing a single idea as regards impiety? (3E7-5D7). 


There now follow three attempts on the part of Euthyphro to provide 
an account or definition of the pious, each of which fails because 
Euthyphro, in every attempt, is unable to grasp the universal. In the first 
definition (SD8-6E9), Euthyphro states that the pious is what he is doing 
now — viz., prosecuting the unjust acts of his father — and he tries to 
support this contention by introducing a mythological τεκμήριον (the 
castration of Ouranos by Cronos, and the overthrow of Cronos by Zeus), 
all of which Euthyphro seems to accept quite literally (6B3-C9). 
Socrates, though he does not himself believe such tales (6A6-8), yet 
rejects this first definition on the more substantial ground that Euthyphro 
has only provided an instance of what is or is not pious, but that he has 
not stated what piety is in and of itself. In language that vividly recalls 
the logical/ontological claims of the later dialogues, Socrates says that he 
wants the εἶδος (6D11) by which (>) all pious things are pious, the ἰδέαν 
(E3), so that by looking at it, and using it as a παράδειγμα, we may thus 
determine which actions are pious and which are impious. The second 
definition (6E10-9E3) claims that piety is what the gods love, which, thus 
stated, proves inconsistent, and forces the modification that piety is what 
all the gods love. This third definition (9E4-11B5), which poses the 
famous ‘Euthyphro Question’, leads to a rather complex argument by 
which Socrates shows, through a reductio ad absurdum, that piety and 
god-beloved are not equivalent, and that Euthyphro has therefore stated 
only a πάθος of piety, but not the οὐσία of it. In a brief dramatic interlude 
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(11B6-E4; cp. Meno 97D-98A), Euthyphro complains that none of his 
definitions seems to stay put, but that, under the pressure of Socrates’ 
elenchos, they all seem to walk away of their own accord; that Socrates 
is a sort of Daedalus. In a fourth and final definition (11E5-15C10), 
following this dramatic interlude, Socrates leads the discussion: he 
introduces the notion of whole and part (genus and species), gives the 
genus of piety, and demands that they seek the differentia. But after a 
series of three attempts to state this differentia, each of which is a 
specification of the previous attempt, Euthyphro returns, by a strange 
inevitability, to the claim that piety is what is loved by all the gods — 
even though this very account had been rejected already in 9E4-11B5. 
Socrates observes (15B7-C1) that Euthyphro’s definitions not only walk 
off, they walk around in circles. 


Finally, as the dialogue draws to its conclusion (15C11-16A4), 
Socrates exhorts Euthyphro to begin afresh, and to apply himself more 
vigorously to the task at hand. If anyone at all should understand these 
matters, Socrates says, then it ought to be Euthyphro: for undoubtedly, if 
he did not understand clearly (ei μὴ ἤδησθα σαφῶς) both the pious and the 
impious, then he would not have undertaken (οὐκ ἔστιν ὅπως ἄν ποτε 
ἐπεχείρησας) to prosecute his father for murder on behalf of a laborer, but 
he would have been afraid lest this very action itself might be improper 
(15D2-8; cp. 4E4-8). Rather than take up this gauntlet, Euthyphro 
hurries off (15E3-4). As he departs, Socrates laments that Euthyphro has 
thus destroyed the great hope he had that, by learning about pious and 
impious matters from Euthyphro, he might thereby escape the charge of 
Meletus, and that he might no longer err in these matters on account of 
ignorance (16A2 ὑπ᾽ ἀγνοίας; cp. 2C6 ἀμαθίαν), but live the rest of his 
life in the best of all possible manners. 
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The text of 3E7-5D7 runs as follows: 


3E7 21). Ἔστιν δὲ δὴ σοί, ὦ Εὐθύφρων. τίς ἡ δίκη; 
φεύγεις αὐτὴν ἢ διώκεις; 
ΕΥ̓Θ. Διώκω. 
ZW. Τίνα; 
4Al ΕΥ̓Θ. Ὃν διώκων αὖ δοκῶ μαίνεσθαι. 
ZW). Τί δέ; πετόμενόν τινα διώκεις; 
EYO. Πολλοῦ γε δεῖ πέτεσθαι. ὅς γε τυγχάνει ὧν εὖ 
μάλα πρεσβύτης. 
4.45 Σῶώ. Τίς οὗτος; 
ΕΥ̓Θ. Ὁ ἐμὸς πατήρ. 
Σώ. ὋὉ σός. ὦ βέλτιστε; 
ΕΥ̓Θ. Πάνυ μὲν οὖν. 
ZW. Ἔστιν δὲ τί τὸ ἔγκλημα καὶ τίνος ἡ δίκη; 
4,410 ΕΥ̓Θ. Φόνου, ὦ Σώκρατες. 
ZW. Ἡράκλεις! ἦ που, ὦ Εὐθύφρων. ἀγνοεῖται ὑπὸ τῶν 
πολλῶν ὅπῃ ποτὲ ὀρθῶς ἔχει: οὐ γὰρ οἶμαί γε τοῦ ἐπιτυ- 
4Bl χόντος [ὀρθῶς] αὐτὸ πρᾶξαι ἀλλὰ πόρρω που ἤδη σοφίας 
ἐλαύνοντος. 150 


150jn his Oxford text, Burnet (following Clarkianus; cp. Schanz, Novae 
Commentationes Platonicae [Wirceburgi, 1871], 133; also Verdenius, “Notes on Plato’s 
Phaedo,” Mnem., ser. iv, 11, 1958, 204 ad 68D6) properly omitted εἶναι (post ἐπι- 
τυχόντος), though he later wavered (see “Vindiciae Platonicae I,” (Ὁ 8, 1914, 233). He 
was certainly correct, moreover, against J. N. Madvig (Adversaria Critica [Copenhagen, 
1871-84], 1:366) and many others (e.g., Schanz, Heidel [1902]; cp. Adam ad loc.), in 
rejecting a lacuna after ἔχει, and in taking ὀρθῶς ἔχει (4A12) impersonally; cp. 9A6ff., 
Blf. The second ὀρθῶς (4B1), on the other hand, which Burnet also (boldly) bracketed, 
is more difficult, esp. in view of 15D6ff. ἀλλὰ καὶ τοὺς θεοὺς ἂν ἔδεισας 
παρακινδυνεύειν μὴ οὐκ ὀρθῶς αὐτὸ ποιήσοις. But here, ἴοο, Burnet may have been 
right. The repetition of ὀρθῶς in 481 is stylistically weak (despite the willingness of the 
Greeks to tolerate stylistic redundancy; cp. Verdenius, op. cit., 203f. ad 68B4), and the 
interpolation can be explained quite easily from the preceding clause (cp. Meno 9748). 
Besides, in the present context, it is not a question of bringing a suit against one’s father 
in the proper manner (ὀρθῶς αὐτὸ πρᾶξαι); but rather, of how bringing such a suit at 
all (αὐτὸ πρᾶξαι!) could be correct (cp. 4Al; Allf., where ὀρθῶς modifies the verb, 
whatever be the subject of ἔχει; E6-8; indeed, 15D7f. [cp. 4E6-8], where οὐκ ὀρθῶς is a 
litotes, really implies nothing more than this). As such, the γὰρ of Al2 cannot state 
(pace Adam) either the proof or the reason “of the ignorance of the many” itself (‘the 
many are ignorant of how this action is correct, because few can do this thing 
correctly’); rather, it states the ground of the statement by Socrates that the many fail to 
understand; in other words, he says (with obvious irony; cp. 4E4-5A2): ‘Surely, 
Euthyphro, the many fail to understand how your action is correct; I say this, for what 
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ΕΥ̓Θ. Πόρρω μέντοι νὴ Δία. ὦ Σώκρατες. 
ZW). Ἔστιν δὲ δὴ τῶν οἰκείων τις ὁ τεθνεὼς ὑπὸ τοῦ 

4B5 σοῦ πατρός; ἢ δῆλα δή;}51 οὐ γὰρ ἄν που ὑπέρ γε ἀλλο- 
τρίου ἐπεξήεισθα!52 φόνου αὐτῷ. 

ΕΥ̓Θ. Γελοῖον. ὦ Σώκρατες. ὅτι οἴει τι διαφέρειν εἴτε 
ἀλλότριος εἴτε οἰκεῖος ὁ τεθνεώς, ἀλλ᾽ οὐ τοῦτο μόνον δεῖν 
φυλάττειν. εἴτε ἐν δίκῃ ἔκτεινεν ὁ κτείνας εἴτε μή. καὶ εἰ 

4B10 μὲν ἐν δίκῃ. ἐᾶν, εἰ δὲ μή, ἐπεξιέναι, ἐάνπερ ὁ κτείνας συν- 

4(Ι] ἑἐστιός σοι καὶ ὁμοτράπεζος fi ἴσον γὰρ τὸ μίασμα γίγνεται 
ἐὰν συνῇς τῷ τοιούτῳ συνειδὼς καὶ μὴ ἀφοσιοῖς σεαυτόν τε 
καὶ ἐκεῖνον τῇ δίκῃ ἐπεξιών. ἐπεὶ ὅ γε ἀποθανὼν πελάτης 
τις ἦν ἐμός. καὶ ὡς ἐγεωργοῦμεν ἐν τῇ Νάξῳ, ἐθήτευεν 

405 ἐκεῖ παρ᾽ ἡμῖν. παροινήσας οὖν καὶ ὀργισθεὶς τῶν οἰκετῶν 
τινι τῶν ἡμετέρων ἀποσφάττει αὐτόν. ὁ οὖν πατὴρ συνδή- 
σας τοὺς πόδας καὶ τὰς χεῖρας αὐτοῦ, καταβαλὼν εἰς τάφρον 
τινά, πέμπει δεῦρο ἄνδρα πευσόμενον τοῦ ἐξηγητοῦ ὅτι χρὴ 153 

401] ποιεῖν. ἐν δὴ τούτῳ τῷ χρόνῳ τοῦ δεδεμένου ὠλιγώρει τε 
καὶ ἠμέλει ὡς ἀνδροφόνου καὶ οὐδὲν ὃν πρᾶγμα εἰ καὶ ἀπο- 
θάνοι. ὅπερ οὖν καὶ ἔπαθεν: ὑπὸ γὰρ λιμοῦ καὶ ῥίγους καὶ 
τῶν δεσμῶν ἀποθνήσκει πρὶν τὸν ἄγγελον παρὰ τοῦ ἐξηγη- 

405 τοῦ ἀφικέσθαι. ταῦτα δὴ οὖν καὶ ἀγανακτεῖ ὅ τε πατὴρ καὶ 
οἱ ἄλλοι οἰκεῖοι. ὅτι ἐγὼ ὑπὲρ τοῦ ἀνδροφόνου τῷ πατρὶ 

you are doing (αὐτὸ πρᾶξαι) is very unusual and the mark of an extraordinary man.’ 

Euthyphro, of course, is quick to agree (4B3). 


151ῃ δῆλα δή; is so punctuated by Schanz (1887, Platonis Euth.), Adam, Heidel 
([1902] 42 ad loc., 97 fin.), Burnet, and Nicoll. The phrase is punctuated with a colon 
(ἢ δῆλα δή:) by Stallbaum, in Schanz’ earlier text (1875), and by Wohlrab-Hermann. 
See n.205 infra. 


152ἐπεξῇσθα, printed without comment by Burnet, is not given (it seems) by any of 
the mss; see Schanz (1875) and (1887, Platonis Euth.) app. crit. ad ἰος.; Stallbaum, 
Platonis Quae Supersunt Opera. Textum ad Fidem Codicum Florentt. Pariss. Vindobb. 
Aliorumque. Tom. IX. Varias Lectiones in Euthyphronem, Apologiam Socratis... 
Continens (Lipsiae, 1824), 5f.; also R. Kühner and F. Blass, Ausführliche Grammatik 
der griechischen Sprache. Erster Teil: Elementar-und Formenlehre, 3 Aufl. (Hannover 
and Leipzig, 1890), 8292, Anm. 3. On the placement of γε (after ὑπέρ), Bumet (with 
most editors) correctly follows T (against both B [πού γε ὑπὲρ; cp. Stallbaum (1823}: 
“contra communem loquendi consuetudinem”] and W [ποτε ὑπὲρ ἀλλοτρίου ye]); see 
H. Hoefer, De Particulis Platonicis Capita Selecta (Bonn, 1882), 22f.; also n.207 infra. 


153.χρὴ B?TW; cp. 9A6: χρείη D fortasse B (see Schanz [1875], ad loc.) Suidas 
s.v. χρή. While the optative is widely preferred by modern editors (Schanz, Heidel, 
Burnet, Nicoll, etc., following Bekker) as the lectio difficilior, the indicative should 
probably be retained. It has far better manuscript authority (cp. Nicoll’s apparatus), and 
it is formulaic (see Stallbaum [1823], ad loc.; also [Dem.] 47.68, 71). 
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φόνου ἐπεξέρχομαι οὔτε ἀποκτείναντι. ὥς φασιν ἐκεῖνοι, 
οὔτ᾽ εἰ ὅτι μάλιστα ἀπέκτεινεν, ἀνδροφόνου γε ὄντος τοῦ 
ἀποθανόντος, οὐ δεῖν φροντίζειν ὑπὲρ τοῦ τοιούτου ---- ἀνόσιον 
4Ε1 γὰρ εἶναι τὸ ὑὸν πατρὶ φόνου ἐπεξιέναι ---- κακῶς εἰδότες. 
ὦ Σώκρατες. τὸ θεῖον ὡς ἔχει τοῦ ὁσίου τε πέρι καὶ τοῦ 
ἀνοσίου. 
zw). Σὺ δὲ δὴ πρὸς Διός, ὦ Εὐθύφρων, οὑτωσὶ ἀκριβῶς 
4Ε5 οἴει ἐπίστασθαι περὶ τῶν θείων ὅπῃ ἔχει, καὶ τῶν ὁσίων τε 
καὶ ἀνοσίων. ὥστε τούτων οὕτω πραχθέντων ὡς σὺ λέγεις, 
οὐ φοβῇ δικαζόμενος τῷ πατρὶ ὅπως μὴ αὖ σὺ ἀνόσιον 
πρᾶγμα τυγχάνῃς πράττων; 
ΕΥ̓Θ. Οὐδὲν γὰρ ἄν μου ὄφελος εἴη. ὦ Σώκρατες, οὐδέ 
5Al τῷ ἂν διαφέροι Εὐθύφρων τῶν πολλῶν ἀνθρώπων, ei μὴ τὰ 
τοιαῦτα πάντα ἀκριβῶς εἰδείην. 
ZW. ”Ap’ οὖν μοι, ὦ θαυμάσιε Εὐθύφρων. κράτιστόν ἐστι 
μαθητῇ σῷ γενέσθαι, καὶ πρὸ τῆς γραφῆς τῆς πρὸς Μέλητον 
5.5 αὐτὰ ταῦτα προκαλεῖσθαι αὐτόν. λέγοντα ὅτι ἔγωγε καὶ ἐν 
τῷ ἔμπροσθεν χρόνῳ τὰ θεῖα περὶ πολλοῦ ἐποιούμην εἰδέναι, 
καὶ νῦν ἐπειδή με ἐκεῖνος αὐτοσχεδιάζοντά φησι καὶ καινοτο- 
μοῦντα περὶ τῶν θείων ἐξαμαρτάνειν, μαθητὴς δὴ γέγονα σός 
— "καὶ εἰ μέν, ὦ Μέλητε," φαίην ἄν, “Εὐθύφρονα ὁμολογεῖς 
5Β1 σοφὸν εἶναι τὰ τοιαῦτα, [καὶ] ὀρθῶς νομίζειν καὶ ἐμὲ ἡγοῦ 
καὶ μὴ δικάζου: εἰ δὲ μή, ἐκείνῳ τῷ διδασκάλῳ λάχε δίκην 
πρότερον ἢ ἐμοί. ὡς τοὺς πρεσβυτέρους διαφθείροντι ἐμέ τε 
καὶ τὸν αὑτοῦ πατέρα. ἐμὲ μὲν διδάσκοντι, ἐκεῖνον δὲ νουθε- 
5B5 τοῦντί τε καὶ κολάζοντ᾽ ἢ — καὶ ἂν μή μοι πείθηται μηδὲ ἀφίῃ 
τῆς δίκης ἢ ἀντ᾽ ἐμοῦ γράφηται σέ. αὐτὰ ταῦτα λέγειν ἐν τῷ 
δικαστηρίῳ ἃ προυκαλούμην αὐτόν; 
ΕΥΘ. Ναὶ μὰ Δία, ὦ Σώκρατες. εἰ ἄρα ἐμὲ ἐπιχειρήσειε 
5C1 γράφεσθαι, εὕροιμ᾽ ἄν, ὡς οἶμαι, ὅπῃ σαθρός ἐστιν, καὶ πολὺ 
ἂν ἡμῖν πρότερον περὶ ἐκείνου λόγος ἐγένετο ἐν τῷ δικαστηρίῳ 
ἢ περὶ ἐμοῦ. 
24). Καὶ ἐγώ τοι, ὦ φίλε ἐταῖρε, ταῦτα γιγνώσκων 
505 μαθητὴς ἐπιθυμῶ γενέσθαι σός, εἰδὼς ὅτι καὶ ἄλλος πού τις 
καὶ ὁ Μέλητος οὗτος σὲ μὲν οὐδὲ δοκεῖ ὁρᾶν, ἐμὲ δὲ οὕτως 
ὀξέως [ἀτεχνῶς] καὶ ῥᾳδίως κατεῖδεν ὥστε ἀσεβείας ἐγρά- 
ψατο. νῦν οὖν πρὸς Διὸς λέγε μοι ὃ νυνδὴ σαφῶς εἰδέναι 
διισχυρίζου, ποῖόν τι τὸ εὐσεβὲς φὴς εἶναι καὶ τὸ ἀσεβὲς 
501 καὶ περὶ φόνου καὶ περὶ τῶν ἄλλων; ἢ οὐ ταὐτόν ἐστιν ἐν 
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πάσῃ πράξει τὸ ὅσιον αὐτὸ αὑτῷ. καὶ τὸ ἀνόσιον αὖ τοῦ μὲν 
ὁσίου παντὸς ἐναντίον. αὐτὸ δὲ αὑτῷ ὅμοιον καὶ ἔχον μίαν 
τινὰ ἰδέαν κατὰ τὴν ἀνοσιότητα πᾶν ὅτιπερ ἂν μέλλῃ 
5D5 ἀνόσιον εἶναι; 
ΕΥ̓Θ. Πάντως δήπου. ὦ Σώκρατες. 
Σώ. Λέγε δή. τί φὴς εἶναι τὸ ὅσιον καὶ τί τὸ ἀνόσιον; 


If the Euthyphro were the only one of our three texts to remain 
extant, then, it is true, we might not be able to provide a definitive 
response to those who insist on opposing a restrictive reading of the law: 
for, admittedly, there is no single set of words, when taken from its con- 
text, that states unambiguously and unequivocally that only the relatives 
could prosecute,15% while the evidence supplied by the dialogue as a 
whole is slightly more nuanced and indirect than is the evidence offered 
by the previous two passages. Still, the Euthyphro, fortunately, is not the 
only text to survive, and our earlier analyses of Drakon’s Code and of 
[Dem.] 47 already allow us to claim with reasonable certitude, and on 
entirely independent grounds, that the right of prosecution was indeed 
restrictive. 


154(1) While 4B4-6 has often been taken as a definitive proof that the law was 
indeed restrictive, it is certainly true that the impf. ἐπεξήεισθα (4B6; n.152 supra) might, 
in isolation, merely be a past potential (see W. W. Goodwin, Syntax of the Moods and 
Tenses of the Greek Verb [London, 1890; rpt. Philadelphia, 1992], $$243-49), 
translatable as “would not” rather than as “could not”; so, e.g., Panagiotou, 436; also 
Gagarin (1979), 306n.17; Kidd, 216. But the clause is not given in isolation; see pp.77- 
80 infra. (2) 409 οὐ δεῖν φροντίζειν ὑπὲρ τοῦ τοιούτον might be taken to refer to the 
victim’s status as ἀλλότριος (cp. ABSf. ὑπέρ γε ἀλλοτρίου; also 15D5f. ὑπὲρ ἀνδρὸς 
θητὸς... διωκάθειν; on Ars [= πελάτης 4C3] as unequivocally ἀλλότριος, see [pace 
Kidd] pp.88-91 infra); but in the present context (4DS5ff.), it must be taken instead to 
refer primarily to the victim as (allegedly; cp. Bonner-Smith, 1:119n.4, with n.176 infra) 
ἀνδροφόνος (cp. 4D5-9 ταῦτα δὴ οὖν... ἀγανακτεῖ... ὅτι ἐγὼ ὑπὲρ τοῦ ἀνδροφόνον ... 
φόνου ἐπεξέρχομαι... οὔτ᾽ εἰ... ἀπέκτεινεν, ἀνδροφόνον γε ὄντος τοῦ ἀποθανόντος, οὐ 
δεῖν φροντίζειν ὑπὲρ τοῦ τοιούτον κτλ.). On the other hand, this apparent ambiguity of 
ὑπὲρ τοῦ τοιούτου may well be deliberate; cp. YA6f. καὶ ὑπὲρ τοῦ τοιούτου δὴ ὀρθῶς 
ἔχει ἐπεξιέναι, with 9A3f. ὃς ἂν θητεύων ἀνδροφόνος γενόμενος.... (3) The arguments 
“from silence’ — i.e., the family’s silence (at 40)5-Ε1) concerning the procedural point 
at issue, and Socrates’ alleged “acceptance” (at 4E4-8) of Euthyphro’s legal strategy (see 
Kidd, 215f.) — each proves nothing. Plato was not trying to establish a polemical point 
for a later generation of legal scholars. Rather, the family’s response at 4D5-E1 goes to 
what Plato really wants to discuss in the body of the dialogue (see E1-3, with pp.94ff. 
infra), while 4E4-8 (cp. 4A11-B2) does not indicate Socrates’ “acceptance” of anything 
at all. 
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Our primary task, therefore, is not to demonstrate that the law can be 
shown to be restrictive solely on the basis of the Euthyphro — for, surely, 
it cannot; but simply to consider whether or not the dialogue, when 
properly understood, is consistent with this restrictive reading. We should 
proceed, in other words, ex hypothesi, using the Euthyphro as a 
touchstone, in the hope of thereby confirming a general interpretation that 
has been established already independently on other grounds.!55> To 
achieve this goal, we must approach the dialogue from several angles. 
Starting first with a discussion of certain preliminary matters, some of 
which have played a prominent, perhaps disproportionate role in previous 
discussions of the dialogue, we will then proceed to an examination of 
several passages in the text of 3E7-5D7. Finally, we shall conclude by 
attempting to situate Plato’s account of the matter within the context of 
the dialogue as a whole, so as to give some indication as to how Plato 
incorporates Euthyphro’s case, and the legal principle on which it rests, 
into the broader philosophical and literary aims of the dialogue.!56 Let us 
turn first to these preliminaries. 


155 That the Euthyphro may — indeed, that it actually should be read against the 
backdrop of a fairly detailed knowledge of Greek homicide procedure, ought to be 
obvious, for the dialogue itself seems to presuppose just this type of knowledge in the 
reader, as is shown by the fact that Socrates refers to the principle that relatives are to 
prosecute (4B4-6) allusively, and without offering a full explanation. For a similar 
allusion to a well-known legal conception, and so a similar presumption on the reader’s 
knowledge, see 2A3-6, with Burnet (1924) ad a5; also Stallbaum (1836) ad δίκην αὐτὴν 


καλοῦσιν. 


156The Euthyphro has not received adequate treatment especially in this last 
regard. Gagarin (1979), 305f. (cp. 313), concedes that the dialogue may be consistent 
with a restrictive reading of the law, though one would have thought that his task was 
rather to demonstrate how the dialogue accords with the non-restrictive reading that 
Gagarin himself prefers. Panagiotou does attempt, at least, to show just this very thing. 
But his argument ultimately reduces simply to (a) the unexceptional (see n.154 supra) 
claim that there is no single, definitive statement in the dialogue to prove that the law is 
indeed restrictive, and to (b) offering a general (though brief) interpretation of the 
dialogue that is, admittedly, consistent with his non-restrictive reading of the law, but 
which is also at a far remove from the text and, for this reason, is incorrect. Panagiotou, 
in fact, begins with the frank admission (419f.) that he cannot see how to interpret the 
dialogue on the assumption that the law is restrictive (see n.166 infra). In what follows, 
I hope to show that the dialogue not only can be interpreted on this assumption, but that 
it should be so interpreted. 
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The dramatic date of the dialogue is set in the year 400/399 B.C., 
shortly before Socrates’ own trial and execution.157 The scene is placed 
at, or in front of the Stoa Basileios (2Al-3), very near to the spot where 
Drakon’s homicide code was itself erected (cp. IG 13 104.7-8).158 


157See E. Zeller, Die Philosophie der Griechen in ihrer geschichtlichen Entwick- 
lung, 5 Aufl. (Leipzig, 1922), 2.1:45n.1. Not surprisingly, no greater precision can be 
obtained. Socrates’ trial took place on the day after the Delian ship had set sail (Phd. 
58A6-8). This sailing, if we may trust Xenophon (cp. Mem. 4.8.2 with 3.3.12), was 
associated not with the quadrennial Delia, whose date is unknown (either Thargelion or, 
more likely, Anthesterion), but with an annual θεωρία, whose date is also unknown. On 
the problems concerning these Delian festivals, see Nilsson, Griechische Feste (Leipzig, 
1906), 144ff.;, W. A. Laidlaw, A History of Delos (Oxford, 1933), 45ff., 55n.25; P. 
Bruneau, Recherches sur les cultes de Delos ἃ l’epoque hellenistique et a l’Epoque 
imperiale (Paris, 1970), 81ff., 93ff.; idem, “Deliaca (IX),” BCH 115, 1991, 377-79, also 
Rhodes, 606f., 626. 


158 The στοὰ βασίλειος, long confused with the Portico of Zeus (see H. A. 
Thompson and R. E. Wycherley, The Athenian Agora, XIV. The Agora of Athens: The 
History, Shape and Uses of an Ancient City Center [Princeton, 1972], 85ff.; cp. G. 
Busolt and H. Swoboda, Griechische Staatskunde, 3 Aufl. [München, 1920-26], 791n.5), 
was actually the northernmost structure on the western end of the Agora; see T. Leslie 
Shear, Jr., “The Athenian Agora: Excavations of 1970,” Hesperia 40, 1971, 243-60; 
idem, “The Athenian Agora: Excavations of 1973-74,” Hesperia 44, 1975, 365-70; 
Thompson-Wycherley, 83-90; Rhodes, 134ff., G. Kuhn, “Untersuchungen zur Funktion 
der Säulenhalle in archaischer und klassischer Zeit, III: Die Stoa Basileios in Athen,” 
Jahrbuch des deutschen archäologischen Instituts 100, 1985, 200-26; Robertson, 
64n.74; H. Hansen, Aspects of the Athenian Law Code of 410/09-400/399 B.C. (New 
York and London, 1990), xiiff. For the literary evidence, see Wycherly, The Athenian 
Agora, Ill. Literary and Epigraphical Testimonia (Princeton, 1957), 21-25. On the 
erection of Drakon’s code ἐν τῇ στοᾷ τῇ βασιλείῳ, see p.24n.e supra. The stele was 
inscribed in the year 409/08 (Stroud [1968], 19; Kuhn, 208f.), long before the dramatic 
date of the Euthyphro. That the discussion described in the dialogue is set thus beside 
the actual text of the law on homicide is of obvious significance, especially given the 
conceit that litigants will ‘consult the laws’ (see n.e supra). Yet this point is ignored by 
R. Klonoski, “The Portico of the Archon Basileus: On the Significance of the Setting of 
Plato’s Euthyphro,” CJ 81, 1986, 130-37, esp. 130f., also “Setting and Characterization 
in Plato’s Euthyphro,” Dialogos 44, 1984, 123-39, esp. 138n.41. Klonoski (following 
H. Neumann, “The Problem of Piety in Plato’s Euthyphro,” The Modern Schoolman 43, 
March 1966, 265-72) thinks that the dialogue displays a “threefold contrast”, with the 
Stoa Basileios functioning as a sort of silent interlocutor. Leaving aside the fact that 
Klonoski (strangely) mislocates the Sroa, placing it south of the Acropolis, in the 
“precinct of Dionysus” ([1986], 130, 136), his position rests on a mistaken 
characterization of Euthyphro as some type of ‘Orphic’ sectarian (see n.221 infra). It is 
instructive to note, moreover, that the foundations of this “threefold” interpretation 
(despite Kionoski’s repeated claims to originality; cp. [1984], 127n.10; [1986], 130n.1, 
133n.8) are already present (at least by implication) in D. Tiedemann, Dialogorum 
Platonis Argumenta Exposita et Illustrata (Biponti, 1786), 13ff. (“Propositum in hoc 
dialogo videtur esse Platoni falsas vulgi non solum, sed sacerdotum etiam, eorumque qui 
optime versati in rebus divinis putabantur...notiones reprehendere: non substitutis tamen 
in earum locum...melioribus.... Intelligitur simul hinc, quantopere philosophorum studia 


66 Plato’s Euthyphro 


Concerning Euthyphro himself, we know nothing apart from what 
we learn from Plato, and this is not very much at all.159 It is always 
stated, for example, that Euthyphro is a ‘seer’ or mantis;!6°° but he 
certainly was not one of the officially recognized manteis who played so 
prominent a role in Greek civic affairs.161 Instead, he must have been one 
of that crowd of self-styled, freelancing prophets, seers, and oracle- 
mongers of the type so often lampooned by Plato and Aristophanes.162 It 


verae profuerint religionis & emendandis absonis rudium hominum de rebus divinis 
notionibus” [italics mine]). In Platonic studies, at least, little is completely novel. 


159 Apart from our dialogue, the same (see Fritzsche, 153f.; Burnet [1924] ad 2al 
ΕΥ̓ΘΎΦΡΩΝ init.; also T. Baxter, The “Cratylus”: Plato’s Critique of Naming [Leiden, 
1992}, 108 [who, however, overstates his case]) Euthyphro is mentioned several times in 
the Cratylus (396D5, 399A1, 400A1, 407D8, 409D1f., 428C7), no doubt ironically, as 
the inspiration behind some of Socrates’ etymologies; see Stallbaum (Plat. Opera 
Omnia, vol. 5.2), 22 and 63f. ad Crat. 391C παρ᾽ Ὁμήρου; O. Apelt, Platons Dialog 
Kratylos (Leipzig, 1922), 12f., 140f.nn.46, 59; L. ME£ridier, Platon, Oeuvres completes. 
Tome 5.2. Cratyle. 2 ed. (Paris, 1950), 17, 41£.; also n.217 infra. For the erroneous 
view (maintained by Schanz and Adam ad 2A5) that our dialogue also shows some evi- 
dence of Euthyphro’s interest in etymology, see my “Prologue” ad loc. (forthcoming). 


160 Euthyphro never explicitly claims this title of μάντις for himself; but cp. 3E2-3 
τοῦτ᾽ ἤδη ὅπῃ ἀποβήσεται ἄδηλον πλὴν ὑμῖν τοῖς μάντεσιν, with ΟἹ. προλέγων 
αὐτοῖς τὰ μέλλοντα κτλ. ΤῸ prophesy the future was the chief characteristic of 
mantike, see Cic. De Div. 1.1 divinationem quam Graeci μαντικήν appellant, id est 
praesensionem et scientiam rerum futurarum, with A. 5. Pease, M. Tulli Ciceronis De 
Divinatione (Urbana, 1920-23; τρί. New York, 1979), 204f., 596 ad 205a, 1. 16; also Pl. 
Lach. 195E-196A; Charm. 173C-174A; Phdr. 244BC; Tht. 179A, etc. (see, for addi- 
tional bibliography, D. Obbink, ““What All Men Believe — Must Be True’: Common 
Conceptions and Consensio Omnium in Aristotle and Hellenistic Philosophy,” in Oxford 
Studies in Ancient Philosophy, vol. X, ed. J. Annas [Oxford, 1992], 211ff., esp. 
213n.67). For mantike generally, see Th. Hopfner, “Mantike,” RE 14.1, 1928, 1258-88; 
Nilsson, Geschichte der griechischen Religion (München, 1961-67), 1:164-74, 2:229f. 


161 The importance of these official manteis was not restricted to military matters, 
as is sometimes thought; see L. Ziehen, “Mantis,” RE 14.2, 1930, 1345-55, Jacoby 
(1949), 32, 47£., 257f£.n.119; FGrH IIIb, Suppl. I, 256-60; Suppl. II, 181-86; P. Kett, 
Prosopographie der historischen griechischen Manteis bis auf die Zeit Alexanders des 
Grossen (Diss. Nürnberg, 1966), passim. It is surprising that R. Garland, Introducing 
New Gods: The Politics of Athenian Religion (Ithaca, 1992), 146f., should continue (cp. 
Jacoby [1949], 47, FGrH IIlb, Suppl. I, 256, 11. 21-23, with Suppl. II, 181n.3) to speak 
of the mantic Euthyphro as an exegete (on which office, see p.23n.a supra). On the 
other hand, Oliver’s (1952) identification of mantics and chresmologues (uncritically 
adopted by Klonoski, “Exegetes and Seers in Plato’s Euthyphro,” Classical Outlook 
64.1, Oct.-Nov. 1986, 7£.), is also untenable; see FGrH IIIb, Suppl. II, 536; also A. W. 
Argyle, “Χρησμολόγοι and Μάντεις,᾽ CR, n.s., 20, 1970, 139. It is precisely a failure to 
realize that Euthyphro is no kind of official religious figure (and see next note) that so 
thoroughly misleads F. Rosen, “Piety and Justice: Plato’s Euthyphro,” Philosophy 43, 
1968, 106f.; see, further, H. Bloch (1957), 41. 


162 See 3B9-C2 καὶ ἐμοῦ γάρ τοι, ὅταν τι λέγω ἐν τῇ ἐκκλησίᾳ περὶ τῶν θείων, 
προλέγων αὐτοῖς τὰ μέλλοντα, καταγελῶσιν ὡς μαινομένον. While mantics 
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is widely believed, at any rate, that Euthyphro is an historically real 
personage, though the only ground of this belief is the wide-spread 
assumption that Plato would not populate his dialogues with entirely ficti- 
tious characters.16% While this assumption is plausible, it is by no means 
certain. On the other hand, the many attempts by a previous generation of 
scholars to see Euthyphro as merely a ‘cover’ for some other historical 
figure, are not in the least persuasive.16* We ought, therefore, either 


frequently spoke in the Ekklesia (FGrH ΠΡΌ, Suppl. II, 185n.33), Euthyphro is mocked 
(καταγελᾶν; cp. Symp. 189B6-7, with n.214 infra) in the Assembly because its mem- 
bers consider his claims to be unfounded; cp. Prot. 319BC, esp. C1-6 ἐὰν δέ τις ἄλλος 
ἐπιχειρῇ αὐτοῖς συμβουλεύειν ὃν ἐκεῖνοι μὴ οἷονται δημιουργὸν εἶναι, κἂν πάνυ καλὸς ἧ 
καὶ πλούσιος καὶ τῶν γενναίων... ἀλλὰ καταγελῶσι καὶ θορυβοῦσιν; also 322E-323B, 
esp. ATff. ἐν γὰρ ταῖς ἄλλαις ἀρεταῖς... ἐάν τις φῇ ἀγαθὸς αὐλητὴς εἶναι. ἢ ἄλλην 
ἡντινοῦν τέχνην ἣν μή ἐστιν [sc. ἀγαθός], ἢ καταγελῶσιν ἢ χαλεπαίνουσιν, καὶ οἱ 
οἰκεῖοι προσιόντες νουθετοῦσιν ὡς μαινώμενον; cp. Μ. Mader, Das Problem des 
Lachens und der Komödie bei Platon (Stuttgart, 1977), 30 and 100n.150; also, on 
laughter in the Ekklesia, Aesch. 1.79-85; on ὡς μαινομένου, see (contra Adam ad 3C.18) 
my “Prologue” ad loc. Clearly, the point of 3B9-C2 is that the Athenians consider 
Euthyphro, whose conceit apparently knows no bounds (see esp. 3C2f. καίτοι οὐδὲν ὅτι 
οὐκ ἀληθὲς εἴρηκα ὧν προεῖπον; also 4B3, E1-3, E9-SA2, etc.), to be some type of 
charlatan — and not without cause (n.b. Euthyphro’s faulty prophecy at 3E4-6; also C4- 
5). For this common topos of the mantic-charlatan, see /l. 24.220-22, Ar. Pax 1026- 
1126; Av. 960-91; Pi. Rep. 363A-366B (with I. Linforth, The Arts of Orpheus [Berkeley 
and Los Angeles, 1941], 75-97); Laws 908D, 909BC (cp. O. Reverdin, La Religion de 
la cite platonicienne [Paris, 1945], 225ff.,; also P. Louis, Les Metaphores de Platon 
[Paris, 1945], 73£.); P. Derv., col. XVII [West]; Diog. Laert. 6.24 (cp. Diog. Sinop., 
Epist. 38 [Hercher]), etc.; also, albeit with many variations, R. Staehlin, Das Motiv der 
Mantik im antiken Drama, RGVV 12.1 (Giessen, 1912); B. Jordan, “Religion in 
Thucydides,” TAPA 116, 1986, 134ff.;, N. D. Smith, “Diviners and Divination in 
Aristophanic Comedy,” Classical Antiquity 8, 1989, 140-58; H. S. Versnel, Inconsis- 
tencies in Greek and Roman Religion I. Ter Unus. Isis, Dionysos, Hermes: Three 
Studies in Henotheism (Leiden, 1990), 110n.58, 116-18; Lateiner, “The Perception of 
Deception and Gullibility in Specialists of the Supernatural (Primarily) in Athenian 
Literature,” in Rosen-Farrell, edd., 179-95. This whole topic is in need of sober re- 
examination. Nilsson’s famous claim (Greek Folk Religion [Philadelphia, 1940], 132ff.; 
[1961-67], 1:767£., cp. Stallbaum [1823], XVIII), often repeated (e.g., G. Marasco, “I 
Processi d’empietä nella democrazia ateniese,” Arene e Roma 21, 1976, 116-19; also 
Jacoby [1949], 48, 258f.), that the mantics were responsible for stirring up the impiety 
trials of the Fifth Century B.C., is without foundation, and ought to be rejected; see E.R. 
Dodds, The Greeks and the Irrational (Berkeley, Los Angeles and London, 1951), 190. 


163gee Dodds, Plato, Gorgias. A Revised Text with Introduction and Commentary 
(Oxford, 1959), 12n.5; also n.166 infra. 


164 A wide array of options has been proposed. Jo&l, of course, thought Euthyphro 
a stand-in for Antisthenes; see K. 108], Der echte und der xenophontische Sokrates 
(Berlin, 1893-1901), 2:507-13, Anm.1l; also E. Höttermann, “Platons Polemik im 
Euthyphron und Kratylos,” Sokrates: Zeitschrift für das Gymnasialwesen 64, 1910, 
68f.; A.-H. Chroust, Socrates, Man and Myth: The Two Socratic Apologies of Xenophon 
(Notre Dame, 1957), 129. M. Warburg, Zwei Fragen zum “Kratylos” (Berlin, 1929), 3- 
31, esp. 15ff., thought that Euthyphro (at least in the Cratylus) was really a 'mask’ for 
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accept the historicity of Euthyphro outright, or else admit the possibility 
that he is entirely fictitious. Unfortunately, there is no way to decide 
these alternatives. 


There is also a question conceming the historicity of Euthyphro’s 
case. Since Schleiermacher, who did not much like the dialogue, first 
raised cautious doubts about the trial’s historicity,!65 few scholars have 
been willing to follow and pronounce the case fictitious, though the only 
arguments in favor of the suit’s historicity are, again, the presumption that 
Plato would not introduce such fictions into his writings,166 and the senti- 


Herakleides Ponticus (cp. Ὁ. L. 5.86, with F. Wehrli, Die Schule des Aristoteles. Heft 7. 
Herakleides Pontikos. 2 Aufl. [Basel, 1969], 59; on Warburg’s general thesis, see J. V. 
Luce, “The Date of the Cratylus,” AJP 85, 1964, 136f., also M£ridier, 41). Gigon, 
“Platons Euthyphron,” in Westöstliche Abhandlungen, R. Tschudi zum 70. Geburtstag, 
ed. F. Meier (Wiesbaden, 1954), 8n.2 (= idem, Studien zur antiken Philosophie [Berlin 
and New York, 1972], 191n.2) hinted at a connection with the Telauges of Aischines, 
while K. Reich, Platon, Euthyphron (Hamburg, 1968), xviii, offered the amazing 
suggestion, sine ratione, that our Euthyphro was perhaps ‘Aristoteles Mythos’ (Ὁ. L. 
2.63, 5.35; cp. H. Dittmar, Aischines von Sphettos (Berlin, 1912], 254, Zeug. ad 41 
γνώριμος). Meanwhile, Th. Bergk, Commentationum de Reliquiis Comoediae Atticae 
Antiquae Libri Duo (Lipsiae, 1838), 357f., 360, made the oft-repeated claim (see 
Fritzsche, 154f.) that Euthyphro himself appeared in the Προσπάλτιοι of Eupolis; 
others (notably C. H. Kahn, “Language and Ontology in the Crarylus,” in Exegesis and 
Argument: Studies in Greek Philosophy Presenited τὸ Gregory Vlastos, edd. E. N. Lee, 
A. P.D. Mourelatos, and R. M. Rorty [Assen, 1973], 156n.6; cp. Baxter, 132f.) have 
actually claimed that Euthyphro was the author of the Derveni commentary. 
Wilamowitz, Platon: sein Leben und Seine Werke (Berlin, 1919), 2:76f., for his part, 
asserted (though he did not bother to demonstrate) that the Euthyphro and the Cratylus 
both presupposed a written work, now lost, on the subject of religious allegory; cp. 
n.217 infra; also P. Roth, “Teiresias as Mantis and Intellectual in Euripides’ Bacchae,” 
TAPA 114, 1984, 65n.28. In all these instances, however, there is not one shred of 
evidence, ὄντα ἀνεξέλεγκτα. It is hoped that such vagaries are nowadays out of favor. 


165gee Fr. Schleiermacher, Platons Werke (Berlin, 1804-10), 1.2:56 “Ziemlich 
deutlich trägt der Rechtsstreit des Euthyphron gegen seinen Vater das Gepräge einer 
wahren Begebenheit, wäre sie auch von andern Zeiten oder Personen übertragen” 
(italics mine). Cp. P. Shorey, What Plato Said (Chicago, 1933), 457 ad 4BC “The suit, if 
real, ....” For Schleiermacher’s judgment on the dialogue generally, see ibid, 53 “mit 
dem Laches und Charmides verglichen erscheint er dennoch als eine sehr untergeordnete 
Arbeit....” 


166gee Fritzsche, 155.3; Schanz (1887, Samm.), 10, with n.1; Burnet (1924), 84 
init.; more expansively, Kidd, 214f. From the fact that philosophy in Plato’s dialogues 
has a practical component (as Kidd correctly states; see p.96 infra), it hardly follows that 
the dramatic situations that provoke these dialectical discussions must have occurred in 
actuality, it is sufficient that the arguments derive from a situation that is ‘possible’ 
(Kidd’s own word) or simply plausible. (Admittedly, the situation ought to be plausible. 
But the fact that Euthyphro’s case itself may be incredible [see next note] does not make 
it incredible that a man such as Euthyphro would lodge an incredible case — which, 
after all, is the only plausibility that is here required.) Consequently, to infer (with Kidd; 
cp. Panagiotou, 419f., with n.156 supra) from the practical aspect of Plato’s philosophy 
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ment occasionally stated, more often implied, that the case is too good not 
to be true.167 While there is no evidence that will demonstrate con- 
clusively that Euthyphro’s case is indeed fictitious, there is at least one 
argument that would point the reader provisionally in this direction, if it 
could establish its claim. It is commonly stated, on the basis of 4C4 (cs 
ἐγεωργοῦμεν ἐν τῇ Νάξῳ), that Euthyphro and his father were cleruchs.on 
the island of Naxos when the events occurred.168 This, however, creates 
a problem in chronology. Since the Athenians lost their cleruchies after 
the military catastrophe of 405/04 — that is, four to five years prior to the 
dramatic date of the dialogue — there is a significant time-lag between 
the date before which the murder may be supposed to have occurred and 
the date at which Euthyphro appears in court. Many have found this 
time-lag difficult to accept, especially in view of Euthyphro’s strange 


that the characters and situation must be historically real is a complete non sequitur. 
The matter is in no way altered by introducing terms such as ‘faction’. Finally, cp. 
n.163 supra. 


167E.g., A. E. Taylor, Plato: The Man and His Work (London, 1926), 146, says “I 
fully agree with Burnet [cp. Burnet {1924}, 84 init.] that the supposed proceedings by 
Euthyphro against his father as a murderer must be historical fact; the situation is too 
bizarre to be a natural [sic] fiction” (author’s italics); similarly Allen, 20. That the cir- 
cumstances surrounding the case are extraordinary, both legally (see text infra) and also 
morally (pp.94-95 infra), is indisputable, and is noted not only by Socrates (4A11-B2), 
but by Euthyphro himself (4Al; cp. B3, and E9-5A2). But to use the extraordinary 
character of these events as proof simpliciter of their actual occurrence is, to say the 
least, subjective, as the transposition of this argument to other literature will immediate- 
ly show; cp. n.172 infra. 


1680n the complex problem of the Athenian cleruchies, see Busolt-Swoboda, 
1271-80; A. W. Gomme, A. Andrewes, and K. J. Dover, A Historical Commentary on 
Thucydides (Oxford, 1945-81), 1:344ff., 373-80; 2:326-32; W. Schuller, Die Herrschaft 
der Athener im ersten attischen Seebund (Berlin and New York, 1974), 13-32, 104ff., 
174n.113; A. J. Graham, Colony and Mother City in Ancient Greece, 2nd ed. (Chicago, 
1983), 167-92, Figueira, Athens and Aigina in the Age of Imperial Colonization (Balti- 
more and London, 1991), 40-73, et passim. For Naxos, and οἱ Ναξίων ὡρογράφοι (cp. 
Jacoby [1949], 289n.110), see, additionally, R. Herbst, “Naxos,” RE 16.2, 1935, 2079- 
95, also FGrH IHB, nır. 497-501. A. H. M. Jones (Athenian Democracy [Oxford, 
1957], 176) denied that Euthyphro and his father were cleruchs (cp. Figueira, 60n.33) on 
the ground that cleruchs are not actually known to have personally settled their lots, and 
he suggested that Euthyphro’s farm may have been instead a private holding (for such 
private land-holdings in the colonies, see de Ste. Croix [1972], 43f.). The more probable 
scenario, however, is that cleruchs did, in fact, hold and settle their lots (see Graham, 
180ff., esp. 181n.2, with xxxii, nr. 51; also R. Meiggs, The Athenian Empire [Oxford, 
1972], 261f.). It is certainly possible that some of the cleruchies may have been sublet 
on occasion (cp. Thuc. 3.50.2 [Lesbos], with Gomme, et al., 2:327,; also 1:344n.1; also 
Gauthier, “Les CleErouques de Lesbos et la colonisation ath@nienne au Ve siecle,” REG 
79, 1966, 64-88). But this question of sublets is clearly not at issue in the present 
instance, see 4C4 ἐγεωργοῦμεν (sc. Euthyphro and his father); also Busolt-Swoboda, 
1273n.2. On the πελάτης of 4C3ff., see text infra. 
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preoccupation with miasma (4B7-C3): for, one may reasonably ask, if 
Euthyphro is driven to prosecute his own father for murder because he 
believes that his failure to do so would leave a pollution in force, then 
how could he possibly wait all these years to proceed. This line of 
reasoning has led some to assume that Plato has introduced one of those 
anachronisms that appear with some frequency in the Platonic 
dialogues.169 If the presence of an anachronism could thus be confirmed, 
we would see that Euthyphro’s case has at least been fictionalized, if not 
entirely fabricated — which, in turn, would give us some reason to doubt 
its historicity as such. Yet the time-lag that gives rise to this problem can 
be explained perhaps, with Burnet, by the fact that there may have been a 
real disruption of the Attic legal system between the years 404-399 B.C. 
(Lys. 17.3; Isoc. 21.7), and that it may have been difficult, if not wholly 
impossible, to bring any dikai to trial during this period of chaos and 
revolution.170 Burnet’s argument, surely, is attractive, but it is not con- 
clusive.171 And while his argument weakens the case of those who hold 
against the historicity of Euthyphro’s trial, it does little, unfortunately, to 
actually bolster the claims of those who insist that the case occurred 


169 Anachronism is accepted, inter alios, by Schleiermacher, 55f. (see n.165 supra); 
Schanz (1887, Sammli.), 10f., Fritzsche ad 4C4 ἐγεωργοῦμεν; Heidel (1902), 21; P. 
Friedländer, Plato, tr. H. Meyerhoff (Princeton, 1958-69), 2:83; Gigon, 21f. (= Studien, 
206). For the conditions of the peace imposed by Sparta in 404 B.C., including the 
Athenian loss of all of her foreign possessions (ἐκβάντες ἐκ πασῶν τῶν πόλεων τὰν 
αὑτῶν γᾶν ἔχοντες Plut. Lys. 14.4), see H. Bengtson, Die Staatsverträge des Altertums 
II: Die Verträge der griechisch-römischen Welt von 700 bis 338 v. Chr. (München, 
1962), nr. 211. Allen’s suggestion (21n.3; cp. Adam ad 4c.31 &yewpyoünev fin) that 
Euthyphro and his father may have stayed on in Naxos even after the catastrophe of 
405/04, and that the murder therefore may have occurred at a point in time much nearer 
to the dialogue’s dramatic date, is simply a piece of special pleading: see Panagiotou, 
424f., Fritzsche, 152n.18 (ἐγεωργοῦμεν ad tempus praeteritum respicit); cp. Kidd, 215. 
For another returning cleruch, Eutherus (Xen. Mem. 2.8.1), see Gauthier, “A propos des 
clerouquies ath&niennes du Ve siecle,” in Problemes de la terre en Grece ancienne, ed. 
M. 1. Finley (Paris, 1973), 167. 


170gee Burnet (1924) ad 4C4 (105f.); Bonner-Smith, 1:332f., 366f.; MacDowell, 
“The Chronology of Athenian Speeches and Legal Innovations in 401-398 B.C.,” RIDA, 
35 ser., 18, 1971, 267-73; also Kidd, 215; cp. Dem. 45.4, 39.17. Τ. C. Loening, The 
Reconciliation Agreement of 403/02 B.C. in Athens (Stuttgart, 1987), 120f., is skeptical, 
but (as Robertson, 61n.63, observes) without offering any substantial proof. Ar. ’Aß. 
TToA. 39.5 (pace Allen, 21n.3) deals only with the provisions of the Amnesty (see 
Rhodes, 468), and so does not bear on this question at all. 


I71 At the very least, Plato’s silence on this point may be taken to militate against 
it. Such a lengthy hiatus in the normal prosecution of legal affairs would appear to be 
sufficiently remarkable that Plato might be expected to have commented upon it, had 
this been the reason for Euthyphro’s delay. 
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precisely in the manner here presented. As such, the historicity of 
Euthyphro’s trial may remain an open question.!72 


On several other points, largely of a technical nature, we find 
ourselves on slightly firmer ground, though here too uncertainties remain. 
For instance, there does not appear to be any dispute among either of the 
parties involved as regards the actual facts of the case.!73 It is obvious, 
moreover, that the procedure described in the dialogue cannot refer to a 
trial proper (which would have been set at the appropriate homicide 
court), but that it must refer instead to those pre-trial hearings that the 
Athenians normally termed the anakrisis, but which, in the case of homi- 
cide, were called prodikasiai.!74 Unfortunately, we do not know whether 


172 The strongest argument against the historicity of Euthyphro’s case may be the 
cumulative weight of the various implausibilities (dramatic [see esp. pp.97-100 infra], 
legal, and historical) that mark Plato’s narrative. Such a position, which I myself am 
inclined to consider, yet amounts to little more than the claim that the case is “too good” 

‚or “too bizarre to be true”. As such, it remains too slender a prop to use as support for 
further argumentation. 


1734 0 7. οὔτε ἀποκτείναντι...οὔτ᾽ εἰ ὅτι μάλιστα ἀπέκτεινεν, ἀνδροφόνου γε 
ὄντος κτλ., whether it represents the family’s legal defense or, more probably, an 
informal response (see n.244 infra; also Panagiotou, 422f.), does not imply a dispute 
over the actual events that occurred. οὔτε ἀποκτείναντι [sc. τῷ πατρὶ], which appears 
to be a claim of innocence (cp. Ant. 6.16 διωμόσαντο δὲ οὗτοι μὲν ἀποκτεῖναί με 
Διόδοτον βουλεύσαντα τὸν θάνατον, ἐγὼ δὲ un ἀποκτεῖναι, μήτε χειρὶ ἐργασάμενος 
[Andoc. 1.94; pace Thür {1990}, 152; {1991}, 57], μήτε βουλεύσας), amounts only to ἃ 
denial of responsibility (so Panagiotou, 423), and even here the father does not deny that 
the events were precisely as Euthyphro has stated them. As to ei ὅτι μάλιστα (cp. 
9C2f.), often used in a fortiori arguments (= “and even if he had...”), see the fine note in 
G. Pendrick, “A Note on [Hippocrates], De Morbis II 1,4 A,” (Ὁ, n.s., 44, 1994, 279n.7; 
also Schanz (1887, Sammlung); E. S. Thompson, The Meno of Plato (London, 1901), 
117 ad 80D; Heidel (1902) ad loc. 


174But cp. n.175 infra. Unlike the anakrisis, which was a single event, the 
προδικασίαι were to be held on three separate days distributed over three successive 
months, and presided over by a single magistrate before the completion of his annual 
tenure; see Lipsius, 840, 845; MacDowell (1963), 34ff., Harrison, 2:86f. On the 
difficult question of pre-trial hearings generally, see Lipsius, 829-44: Bonner-Smith, 
1:283-93; Harrison, 2:94-105. On the napaypagrı, in which a defendant presumably 
had the right to lodge a purely procedural challenge μὴ εἰσαγώγιμον εἶναι τὴν δίκην, see 
Lipsius, 845-65; Bonner-Smith, 2:74-96, Harrison, 2:105-24, H. 1. Wolff, Die attische 
Paragraphe: Ein Beitrag zum Problem der Auflockerung archaischer Prozessformen 
(Weimar, 1966), 17ff.;, S. Isager and M. H. Hansen, Aspects of Athenian Society in the 
Fourth Century B.C., tr. J.H. Rosenmeier (Odense, 1975), 123ff., Ph. Katzouros, 
“Origine et effets de la TTAPATPACH attique,” in Thür (1989), ed., 119-51. Despite the 
extensive literature, many difficult problems remain, and students of the dialogue ought 
to apply some caution (contrast Kidd, 219) in using these procedures to explain, or to 
explain away, either the actions of Euthyphro or of his father (4D5-E3, obviously, 
cannot be adduced in this connection; see n.154 supra, and text infra). 
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Euthyphro has just now initiated these proceedings, or is already well in 
their midst.175 It is also widely believed that the charge, had it gone to 
court, would have been one of φόνος ἀκούσιος,176 and would therefore be 


175 The present δοκῶ (441) does not in any way prove (pace Kidd, 215) that 
Euthyphro has already initiated his proceedings, and is therefore attending the second or 
third of these προδικασίαι; cp. the equally innocuous presents of 3E7-8 and 2Al-4. In 
fact, prior to the anakrisis, both parties, it seems, will (as a rule) have appeared before 
the relevant magistrate in response to an initial πρόσκλησις (‘summons’; cp. Lipsius, 
804ff.) — or, in the case of homicide, in response to the familial prorrhesis (see pp.38ff. 
supra) — whereupon the charge would be formally registered (δίκην λαγχάνειν [n.103 
supra], ἀπογράφεσθαι [n.92], see Lipsius, 815ff.), publication on plaques or on 
whitened boards (σανίδες, λευκώματα; see A. Wilhelm, Beiträge zur griechischen 
Inschriftenkunde [Wien, 1909], 239ff.) before the statues of the Eponymous Heroes 
(πρόσθεν τῶν ἐπωνύμων; see Thompson-Wycherley, 38ff.) would be ordered (cp. 
Harrison, 2:91n.1), while a surety (nputaveia) would be collected, and a date for the 
anakrisis determined (Dem. 58.8). Not only Euthyphro’s case, then, but the case of 
Socrates too (cp. the informality of 2C4 ὥς φησιν, 3Β1 φησὶ, etc., with the presumably 
written charge of Apol. 24B8-C3 [for the form of these written charges, see Lipsius, 821- 
23; also Harrison, 2:91f.]), may simpy be at this initial stage of the proceedings, i.e., 
prior even to the anakrisis. 


1765ge 401. ἐν δὲ τούτῳ τῷ χρόνῳ τοῦ δεδεμένου ὠλιγώρει τε καὶ ἠμέλει κτλ. 
Panagiotou (420ff.), thinking the father’ s neglect (ἠμέλει) was not benign (cp. 4D2f. 
ὠλιγώρει τε καὶ ἠμέλει ὡς ἀνδροφόνον καὶ οὐδὲν ὃν πρᾶγμα εἰ καὶ ἀποθάνοι KTA.), 
takes these very same lines as proof that the father was guilty of a more serious crime, 
such as “negligence with the intent to harm and/or kill” (421), which may then have 
qualified (cp. Loomis, 93f.,; also Gagarin [1981], 34) as an instance of φόνος ἑκούσιος. 
The emphasis chosen by Panagiotou is certainly open to question (see n.244 infra). 
Moreover, his use of Dem. 23.28 (cp. n.18 supra) to show that the accused is to be 
arrested, or killed on the spot, but not maltreated (cp. Dem. 23.37 and n.104 supra) is 
also inconclusive. Dem. 23.28 refers solely to apagoge (which could be relevant to the 
present instance; so, at least, Panagiotou, 421), and specifically to actions occurring on 
Attic soil in violation of the terms of exile (Gagarin [1979], 316). But the events in 
question took place on Naxos, far from the confines of Attica, and the laborer (though 
loosely termed ἀνδροφόνος [4D2, 6, 8]) clearly is not a convict (see Stroud, 53) in exile. 
The placement of the events on Naxos also raises a question of a decidediy practical 
nature. If the deaths had occurred in Athens, then the place of confinement may have 
been the Prytaneion (cp. Suidas, s.v. προδικασία; but see MacDowell [1963], 36f.; also 
Lipsius, 840n.39; and, for the source[s] of this type of notice [Telephos of Pergamon?; 
cp. C. Wendel, “Teiephos {2}”, RE VA, 1934, 369-71], see FGrH Illb, Suppl. I, 114,4- 
10). Yet in the present circumstance (custodial imprisonment was, of course, not the 
norm; Dem. 24.63 refers only to eisangelia), it is not clear what type of official 
confinement Panagiotou would have preferred to see. At any rate, questions regarding 
the scope and nature of the various types of homicide (intentional, unintentional, etc.) 
are fraught with difficulty (cp., e.g., Lipsius, 603ff., MacDowell, 45f., 59f., Loomis; 
Gagarin [1981], 3f., 31-37; Wallace [1985], 98ff., also n.219 infra); it is not even clear 
whether the charge was determined by the prosecution (e.g., Rhodes, 642) or (more 
plausibly) by the Basileus (Latte [1933], 282 [ = Kl. Schr., 384]; Stroud, 42f.; Heitsch 
[1989], 73ff.; cp. Loomis, 87n.11). Burnet (1924), for his part, sensibly used 9B6 τῶν 
δικαστῶν (see ad 4B4) to prove that the case would ποῖ be tried at the Areopagos, and 
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tried at the Palladion,!77 though admittedly this issue cannot be solved 
with complete certainty.178 Nor, finally, can there be much doubt as to 
the father’s legal culpability.179 The suggestion that the laborer’s death 
might have been ἐν δίκῃ is tacitly rejected by all of the participants 
involved;1!8% the father’s denial of responsibility (οὔτε ἀποκτείναντι κτλ.) 
is not entirely persuasive, nor is it maintained with complete 
consistency;!8! Gigon’s view!32 that the father’s guilt was minimal on 
account of his having sent promptly to the exegetes (4C8, DA4f.) is 
inconsequential, since it thoroughly mistakes the nature of the exegetes’ 
charge which was concerned solely with ritual matters.183 None of this, 
of course, is meant to suggest that the father is seen (either by Euthyphro 
or by any potential court) as morally culpable in the modern sense. It is 
simply that a death has occurred, presumably through the father’s neglect; 
and so, in keeping with the ancient emphasis on the result as opposed to 
the intent, the culpability falls inevitably on the father’s head.!®* 


On the other hand, though it may appear strange at first glance, we 
cannot determine anything about the outcome of Euthyphro’s case. If we 


so was “not a case Of φόνος ἐκ προνοίας" (cp. Walläce, 101, 104; also [1991], 78n.15); 
contrast Carawan (1991), 71. 


I77Cp, p.24n.d supra. 


1785ee n.176 supra. Yet nothing in the following discussion hinges upon its 
solution; the distinction on which Euthyphro’s own argument rests is, we shall see, the 
very different one of whether or not the murder was ἐν δίκῃ (4B8ff.). 


17950, e.g., B. Jowett, The Dialogues of Plato. Translated into English with 
Analysis and Introductions (New York, 1895), 1:282 “(Euthyphro) is quite sincere in 
his prosecution of his father, who has accidentally been guilty of homicide, and is not 
wholly free from blame” (italics mine). 


180gee p.90, with n.244, infra. 


1δ1ςρ. 48. οὔτ᾽ εἰ ὅτι μάλιστα ἀπέκτεινεν, ἀνδροφόνου γε ὄντος κτλ., with 
nn.173 supra and 244 infra. 


182Gigon, 21f. (= Studien, 206f.). 
183gee p-23n.a supra. 


184 See n.37 supra; also (in a similar vein) FGrH IH, Suppl. II, 44n.12 init. Adam 
(53) ad 4E.54 ὅπως μὴ αὖ σύ cites Laws 865C2-5 (though D1-3 might have been more 
relevant; cp. 4C4 ἐμός, with n.236 infra) to prove that Euthyphro’s father was not cul- 
pable for the laborer’s death. But even apart from the fact that 4E7f. has nothing to do 
with legal culpability, it is clear that Laws 865CD refers to the murder of a slave, and is 
therefore irrelevant as regards the death of the laborer (πελάτης; see pp.88-91 infra) 
who is the victim of Euthyphro’s father. On Laws 865C2-5 (= the murder of another’s 
slave), see Grace (1973), 7n.2, 16ff. On D1-3 (= the murder of one’s own slave), cp. G. 
Morrow, “The Murder of Slaves in Attic Law,” CP 32, 1937, 210-27; MacDowell 
(1963), 21f., Saunders, 220ff.; cp. n.43 supra. 
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begin, as we have stated,185 with the operative assumption that Euthyphro 
had no legal case, then it is certainly plausible, as is often proposed, that 
Euthyphro’s charge would have been non-suited by the Archon Basileus, 
who is widely presumed to have had the authority to pronounce a case 
inadmissible on procedural as well as on factual grounds.186 But at least 
one objection can be raised against this view. It has often been noted that 
the Basileus seems rarely to have exercised this right of non-introduction 
and that he would be far more likely to err on the side of caution by 
allowing disputed claims to proceed.!87 In fact, on the only occasion of 
which we are informed where the Basileus actually refused a case (see 
Ant. 6.41-43), the decision was based on the purely technical consider- 
ation that the charge had been lodged too late in the calendar year to be 
heard by a single magistrate, and even here it appears that the Basileus 
was thereby in danger of being challenged for this decision at his 
euthuna.!88 The fact remains, then, that we do not know precisely what 
type of procedural response a case of this sort would have encountered. 
Others!89 have sought for clues as to the outcome of Euthyphro’s case in 
a passage of Diogenes Laertius (2.29): ᾿Ἱκανὸς δ᾽ ἀμφότερα ἦν [sc. ὁ 
Σωκράτης]. καὶ προτρέψαι καὶ ἀποτρέψαι. ὥσπερ τὸν Θεαίτητον περὶ 
ἐπιστήμης διαλεχθεὶς ἔνθεον ἀπέπεμψε... Εὐθύφρονα δὲ τῷ πατρὶ γραψάμενον 


185 ee p.64 supra. 


1865ce Bonner-Smith, 1:289, 2:75n.2; Latte (1931), 41n.19 (= Kl. Schr., 261n.19); 
Harrrison, 2:90f., cp. Kidd, 215n.6. On the legal functions of the Basileus generally, see 
Busolt-Swoboda, 1089-93; Lipsius, 61-63, 358-68, 600-19; MacDowell (1963), 33-38; 
Rhodes, 636-50. 


187 The Basileus, of course, was not a professional judge; he was chosen annually 
by lot from the citizen rolls and could not be expected to have any specialized legal 
expertise. Accordingly, the ancient magistrate had none of the discretionary powers 
granted to the modern judge: he could not rule on evidence, bind the jury with 
guidelines, sentence, and so forth. 


1885ce Ant. 6.43 καὶ ὅτι οὐκ ἠδίκει αὐτοὺς, μέγιστον σημεῖον: Φιλοκράτης γὰρ 
οὑτοσὶ ἑτέρους τῶν ὑπευθύνων ἔσειε καὶ ἐσυκοφάντει, τούτου δὲ τοῦ βασιλέως. ὅν 
φασι δεινὰ καὶ σχέτλια εἰργάσθαι, οὐκ ἦλθε κατηγορήσων εἰς τὰς εὐθύνας. καίτοι τί ἂν 
ὑμῖν μεῖζον τούτου τεκμήριον ἀποδείξαιμι, ὅτι οὐκ ἠδικεῖτο οὔθ᾽ ὑπ᾽ ἐμοῦ οὔθ᾽ ὑπ᾽ 
ἐκείνου; Obviously, these lines are used by the speaker to prove that the decision of the 
Basileus was, in this particular case, entirely correct. But the passage also indicates that 
the Basileus (hardly an expert in legal technicalities; see previous note) would need to be 
careful, for purely personal reasons, not to overreach what was prudent in his legal 
activities. For the euthuna in general, see Harrison, 2:208-11; also Pi@rart, “Les 
euthynoi atheniens,” L’Antiquite classique 40, 1971, 526-73. 


189 see, e.g., Wohlrab ad 15E νῦν γὰρ σπεύδω ποι; Fritzsche ad loc.; Allen, 21n.1. 
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ξενοκτονίας 190 δίκην περὶ ὁσίου τινὰ διαλεχθεὶς ἀπήγαγε. The assertion that 
Socrates, having conversed with a certain Euthyphro, dissuaded him 
(ἀπήγαγε) from prosecuting his father for manslaughter, must refer to our 
dialogue and not to an otherwise unattested meeting, as περὶ 
ὁσίου... διαλεχθεὶς clearly indicates.1?! Such a claim, moreover, if it is to be 
anything more than mere supposition, must have been drawn by Diogenes 
(or by his source) from Euthyphro’s hurried departure at the dialogue’s 
close (cp. 15E3-4 ΕΥ̓Θ': Eis αὖθις τοίνυν, ὦ Σώκρατες: νῦν γὰρ σπεύδω ποι. 
καί μοι ὥρα ἀπιέναι).192 Yet nothing in the text of the dialogue supports 
this interpretation of Euthyphro’s parting lines. Indeed, the language of 
15E3-4 is of itself unremarkable and cannot sustain the inference drawn 
by Diogenes (or by his source).193 Besides, Socrates’ call at 15C11ff. to 
renew their inquiry into the nature of piety (Ἐξ ἀρχῆς ἄρα ἡμῖν πάλιν 
σκεπτέον τί ἐστι τὸ ὅσιον κτλ.), his expressed disappointment at 15ESff. on 
Euthyphro’s sudden announcement that he is leaving the Stoa (Ola ποιεῖς, 
ὦ ἑταῖρε. Am’ ἐλπίδος με καταβαλὼν μεγάλης ἀπέρχῃ ἣν εἶχον κτλ.), and, 
finally, Socrates’ subsequent failure to comment (even obliquely) on 
Euthyphro's alleged ‘change of heart” — all appear inconsistent with 
Diogenes’ supposition that Euthyphro has been dissuaded at last from 
pursuing his case. But one further point should be made. Euthyphro’s 
hasty departure at the end of the dialogue (15E3-4) needs to be viewed, it 
would seem, in the light of his entrance at 2A1-4, for Euthyphro’s 
departure, at the dialogue’s close, away from the scene of the Stoa,19% will 
appear significant only if his arrival onto the scene (at 2A1-4) occurs 
prior to his meeting with the Basileus. Now, Burnet, with his usual 
perspicuity, realized that, at the dialogue’s opening, Socrates is already 
waiting about the Stoa Basileios, and that it is Euthyphro who comes onto 


190 Codd. ξενίας; but see H. 5. Long, Diogenis Laertii Vitae Philosophorum. 
Recognovit Brevique Adnotatione Critica Instruxit (Oxford, 1964), app. crit. ad loc.; 
also Fritzsche, 154n.10. 


191 περὶ ὁσίου, of course, is the subtitle given by Hellenistic scholars to the Euthy- 
phro. On these secondary titles, see L. Tarän, Academica: Plato, Philip of Opus, and 
the Pseudo-Platonic Epinomis (Philadelphia, 1975), 6n.19;, J. Mansfeld, Prolegomena 
[Leiden, 1994], 71-74. The subtitle of the Theaetetus, of course, was περὶ ἐπιστήμης. 


192Cp. the authorities cited in n.189 supra, who note this connection. 


193Cp. Prot. 361E6; Meno 100B7 (with Thompson’s note ad loc.), also Stallbaum 
(Plat. Opera Omnia, vol. 9.2) ad Phileb. 62E "Opa δὴ. 


194N.b. 15E4 ποι. 
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the scene and who ‘bumps’ into Socrates.195 Burnet also assumed that 
Euthyphro must have emerged on the scene from inside of the Stoa 
Basileios,!96 having therefore completed his own legal business with the 
King Archon before his encounter with Socrates. In all this, Burnet is 
probably correct; otherwise, as previously noted, Euthyphro’s sudden 
departure will seem to imply a result inconsistent with the general tenor 
of the dialogue’s conclusion (see text above). Thus, we may safely 
conclude, without the least hesitation, that Euthyphro’s withdrawal at the 
close of the dialogue says nothing about the ultimate status of Euthy- 
phro’s suit, and that Diogenes Laertius (or his source) simply mistook the 
hints that are left like footprints by the dialogue’s dramatic elements.!97 


From the foregoing, it will be apparent that we cannot determine 
anything very precise about the outcome of Euthyphro’s trial. There are 
no external considerations that prove decisive and, so it seems, no 
unambiguous internal clues either. Indeed, if the case is fictitious, as it 
may well be, then this question of outcome is entirely moot. At any rate, 
it seems futile to debate a question that Plato (who otherwise manages to 
write with such care and precision)!?8 himself deemed sufficiently 
unimportant that he did not think it necessary to state the matter clearly. 


195 See Burnet (1924), 82 init. “Socrates...is waiting outside...when he is accosted 
by Euthyphro.” Though he does not say so, Burnet’s claim rests on 2Al-2, where 
Socrates is said to be already ‘loitering’ (διατριβὰς... διατρίβεις; cp. Burnet ad loc.) 
about the Stoa when Euthyphro meets him. We have here an instance of the enormous 
care that Plato lavished on his compositions; for further instances of this careful writing, 
see my forthcoming “Prologue”. 


19650 too, Klonoski (1986), 131; Kidd, 215. 


197Cp, note 195 supra. We might attempt to solve this question of Euthyphro’s 
entrance by having recourse to a more ‘formalist’ approach. Plato, especially in the 
Euthyphro, seems to make liberal use of what Eduard Fraenkel once termed the 
“grammar of dramatic technique” (Aeschylus, Agamemnon. Edited with a Commentary 
[Oxford, 1950], 2:305): note, e.g., the use of the Stoa to serve as a backdrop or skene; 
the contrasting of places or ‘spaces’ (2Al-3; cp. H. Oranje, Euripides’ Bacchae: The 
Play and its Audience [Leiden, 1984], 143-55, esp. 146); the opening deictic expressions 
(e.g., 2A2 ἐνθάδε νῦν; cp. O. Taplin, The Stagecraft of Aeschylus: The Dramatic Use of 
Exits and Entrances in Greek Tragedy [Oxford, 1977], 150f.); lines cast at the back of a 
departing actor (15E5ff. [7]; cp. Taplin, 221f.). Consequently, when faced with 
uncertainty as regards the direction of Euthyphro’s entrance, we might seek to form a 
judgment on the basis of the general demands of dramatic convention, as these are 
known to us (for this methodological principle, as applied to tragedy, see Fraenkel, 
3:768n.3). But entrances, as is well known, could be effected from the paradoi or from 
a door in the skene itself, and so it is difficult to see how such an approach can produce 
any definite results for our problem. 


198Cp. n.195 supra. 
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As such, we may probably infer that this question of the outcome of 
Euthyphro’s case is not really essential to the dialogue’s interpretation.!?? 


Our results thus far have largely been negative.?°0 As we have seen, 
the outcome of Euthyphro’s suit cannot be known with any confidence. 
In fact, the very historicity of the case, and even the historicity of 
Euthyphro himself, may be opened legitimately to doubt. We stand on 
slightly stronger ground as regards some of the procedural aspects of the 
suit, though these do not generally appear to be matters of any great 
significance, and though here too uncertainties remain. In some cases, 
the fault for all this lies with a normal confusion in the evidence or, more 
frequently, as is so often the case, simply with an absence of relevant 
data. But at other times, it is Plato himself who seems to fail us, as topics 
that we tend to think of as having great importance, Plato chose rather to 
ignore. Our task, then, is to consider what Plato himself might have 
thought important, by focusing upon just those very elements which Plato 
chose to emphasize within the dialogue. To this end, we may now leave 
aside these preliminary matters and turn instead to an examination of 
several critical passages in the actual text of the Euthyphro. 


Various arguments have been offered by which scholars have sought 
to establish the claim that Euthyphro had no legal case against his 
father.201 But the only point adduced by the text of the dialogue, and so 


199By contrast, the outcome of Socrates’ trial, which clearly is essential to the 
dialogue’s interpretation (see pp.93-100 infra), is not only stated explicitly in the 
Apology, Crito, and Phaedo, but is unambiguously foreshadowed by the conditionals of 
Eu. 3D9-E3; see my forthcoming “Prologue”. 


200 Such negative conclusions are not entirely useless if students of the dialogue are 
thereby encouraged to cease building arguments on the basis of claims that are incapable 
of proof. 


201 Allen (21n.3), troubled by the time-lag (see pp.69-70 supra) that seems to have 
elapsed since the laborer’s death, wondered if the case would be barred by a statute of 
limitations. It seems certain, however, that there was no such statute in the case of 
homicide: see Lys. 13.83; Ant. 1, passim; also Lipsius, 853n.24; Panagiotou, 425f. 
Allen further suggested that there might be a problem of jurisdiction, since the events 
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the only one that is relevant at the present stage in our inquiry, is the 
question (introduced by Socrates at 4B4-6) of whether or not the victim 
was a relation (τῶν οἰκείων τις), and whether Euthyphro would ever 
prosecute on behalf of an outsider (ὑπέρ γε ἀλλοτρίου).202 There has been 
some confusion recently about the Greek of this passage. As we have 
noted,203 some have supposed ἄν.. ἐπεξήεισθα (4B5-6) to be potential, 
rather than contrafactual; it has even been claimed that the fact that 
Socrates introduces this topic of the victim’s status interrogatively (4B4f. 
Ἔστιν δὲ δὴ... πατρός;) shows that Socrates was himself genuinely in 
doubt, that he did not know the answer to his initial question — which 
indicates, in turn, that he did not suppose that the law was unequivocally 
restrictive. Of course, Ἔστιν δὲ δὴ... πατρός is an interrogative. In fact, ἢ 


took place on what was now, at the time of the trial, foreign soil. Our knowledge of 
Athenian jurisdiction remains imperfect (see Lipsius, 965ff.; R. J. Hopper, “Interstate 
Juridical Agreements in the Athenian Empire,” JHS 63, 1943, 35-51; Gomme, et al, 
1:237-43,; de Ste Croix, “Notes on Jurisdiction in the Athenian Empire,” CQ, n.s., 11, 
1961, 94-112, 268-80; Meiggs, 220-33; MacDowell, The Law in Classical Athens 
[London, 1978], 220ff., 1. M. Balcer, The Athenian Regulations For Chalkis: Studies in 
Athenian Imperial Law [Wiesbaden, 1978], 119ff.). Under normal circumstances, homi- 
cide cases would have been referred to Athens for settlement, on account of the severity 
of the penalties involved. Proxenoi too could be tried at Athens by special privilege, and 
so it may be supposed that, a fortiori, all Athenian citizens will have retained this right; 
unfortunately, there is no evidence to support this contention (see [pace Panagiotou, 
425}, de Ste. Croix, 275f.). On the other hand, as both Euthyphro and his father were 
now residing at Athens, there was nowhere else to try the case, and the fact that the 
crime itself took place on what was now foreign soil need not have meant that the case 
could not lie. (Indeed, the absence of evidence on this whole topic suggests that 
Athenian views on this matter may not have been so minutely thought out as historians 
would like; compare the comments offered in an analogous context by Grace [1973], 
esp. 16-20, 23-25.) At any rate, it would have stood against the entire spirit of Athenian 
legal proceedings to have tried to base a defense solely on so subtle and so difficult a 
problem of inter-state but intra-civic jurisdiction as here arises. Of course, ifthe case is 
fictitious, or legally impossible on other grounds, then the presence of additional 
improbabilities will inno way weaken our general argument. 


202MacDowell, “The Oikos in Athenian Law,” (Ὁ, n.s., 39, 1989, 17ff., insists 
that oikos and its cognates, unlike ἀγχιστεία (n.28 supra), are not legal terms and, 
accordingly, are not legally precise; cp. Humphreys (1986), 85ff. This may be right. 
Ar. Pol. 125304-7 would include slaves as members of the oikos. But there can be no 
doubt that in the present context (cp. 4D5-6; also MacDowell, 151.) Socrates is referring 
to the provision that the (agnate) relatives of the victim are to prosecute. ἀλλότριος (CP. 
the disjunction at 4B7-8) simply = οὐκ οἰκεῖος. Cp. Andoc. 4.15 καίτοι ὅστις ὑβρίζει 
γυναῖκα τὴν ἑαυτοῦ καὶ τῷ κηδεστῇ θάνατον ἐπιβουλεύει, τί χρὴ προσδοκᾶν τοῦτον 
περὶ τοὺς ἐντυχόντας τῶν πολιτῶν διαπράττεσθαι; πάντες γὰρ ἄνθρωποι τοὺς 
οἰκείους τῶν ἀλλοτρίων ποιοῦνται περὶ πλείονος. See η.147 supra. 


203 66 η.154 supra. 
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δῆλα δή should also be punctuated as an interrogative,20# for ἤ, like the 
Latin an, is often used to withdraw a question and to substitute another 
one, better suited, in its place.20%5 Yet these types of questions, both those 
that substitute and those that are substituted, are frequently rhetorical.206 
This is confirmed for the present context by the fact that the entire 
passage (4B4-6) is an obvious instance of an argumentum ex contrario. 
This type of argument, rooted in the Greek love of antithesis, can be 
found on nearly every page of Greek prose: it consists broadly in the 
attempt to establish a proposition by pointing to the impossibility, or 
implausibility, or simply by the denial of another proposition more or less 
germane to the first.207 Interrogatives are frequently used, rhetorically, in 


204See n.151 supra. 


205 See Gebauer, xiff., 81f.; also Stallbaum (Plat. Opera Omnia, vol. 1.1) ad Crito 
43C ἢ τὸ πλοῖον. The usual expression is ἢ δῆλον ὅτι (Apol. 36BAf.; Phdr. 227B6f.); 
ἢ δῆλον δὴ ὅτι (Apol. 26B3ff., Meno 91B2ff.,; Lach. 190D3ff.); ἢ δῆλα δὴ ὅτι (Menex. 
234, 4{{; Rep. 452Α 10; Prot. 309Alff. [cited in the following note]; on the plural, 
see [with Heidel {1902}] J. Riddell, The Apology of Plato [Oxford, 1877], Appendix B, 
“Digest of Idioms,” 8817, 41-43; also Hdt. 1.4.2; 1.207.3, et saep.; cp. B. L. Gilder- 
sleeve, Syntax of Classical Greek from Homer to Demosthenes, 2 vols. [New York, 
Cincinnati, and Chicago, 1900-1911], 837; also Denniston, 205). The closest parallel to 
Eu. 4B5 is Crito 48B1 Δῆλα δὴ καὶ ταῦτα’ φαίη γὰρ ἄν, κτλ., but the punctuation and 
the distribution of lines are both in doubt. 


206See the passages cited in the previous note. Also cp. Prot. 309A1-5 Πόθεν, ὦ 
Σώκρατες, φαίνῃ; ἢ δῆλα δὴ ὅτι ἀπὸ κυνηγεσίου τοῦ περὶ τὴν ᾿Αλκιβιάδου ὥραν: Kal 
μήν μοι καὶ πρῴην ἰδόντι καλὸς μὲν ἐφαίνετο ἀνὴρ ἔτι, ἀνὴρ μέντοι, ὦ Σώκρατες, ὥς 
γ᾽ ἐν αὐτοῖς ἡμῖν εἰρῆσθαι. καὶ πώγωνος ἤδη ὑποπιμπλάμενος, with Prisc. /nst. 
Gramm. 6.63 Hertz (= Grammatici Latini, vol. II, pp. 247, 21-248, 1 [Keil]) “Cicero in 
Protagora: quid tu, unde tandem appares, O Socrate? an quidem non dubium est, quin 
ab Alcibiade?” For this translation of the Protagoras, see C. Mueller-Goldingen, 
“Cicero als Übersetzer Platons,” in C. W. Müller, K. Sier, and J. Werner, edd., Zum 
Umgang mit fremden Sprachen in der griechisch-römischen Antike (Stuttgart, 1992), 
175n.10; for comments on the Greek of this passage, see Verdenius, “Bemerkungen zur 
Einleitung des >Protagoras<,” in Studia Platonica: Festschrift für H. Gundert, edd. K. 
Döring and W. Kullmann (Amsterdam, 1974), 41f. 


207 For the argumentum ex contrario, see esp. Gebauer, xxiii-xxxii, et passim; also 
Thompson ad Meno 91E.17 δὲ ἄρα; Forman, 422f., 438, 451, etc. For οὐ γάρ mou...ye 
(n.152 supra), and related collocations, often used in this type of argument, see Hoefer, 
21ff.: “Γάρ mov particulae...sic a γάρτοι differunt, ut si coniecturam facimus, quam 
omnibus probatam esse putamus, γάρ που verbis utamur. unde evenit, ut apud 
Platonem, si praecessit sententia his particulis ornata, ei fere interlocutor adsentiatur....”; 
also Gebauer, xvi-xx. In the Euthyphro alone, cp. 2A3f., 2BIf., 4A12f., 7E3f., 13A2f. 
(with Stallbaum [1823] ad loc.), 14E2f. (see Gebauer, 28f.), 15C1f. Sicking in C. Μ. 1. 
Sicking and J. M. van Ophuijsen, Two Studies in Attic Particle Usage: Lysias and Plato 
(Leiden, 1993), 24f., is hyper-subtle, and never refers to the main point of this 
collocation. See my “Prologue” ad 2A3-4. 
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both portions of this type of argument.208 And so, given Socrates’ firm 
rejection of the contrary supposition (4B5-6 οὐ γὰρ ἄν mou ὑπέρ γε 
ἀλλοτρίου ἐπεξήεισθα),209 the initial interrogative of 4B4-5 (Ἔστιν δὲ 
dn...matpös;) does not appear indicative of any real doubt. This, of 
course, does not prove that ἄν... ἐπεξήεισθα is not potential. Parallels, in 
fact, might be supplied, though proponents of this view have not troubled 
to do 50.210 But the potential, if such it were, would have to be a past 
potential, and it is difficult to see why Socrates would use a past formu- 
lation to refer to a trial which — even if Euthyphro is already engaged in 
the preliminaries of a case — itself lies essentially in the future. It is far 
better, then, to take &v...tre£rjeioda contrafactually.2!1 In this case, ὑπέρ γε 
ἀλλοτρίου = εἰ ἀλλότριος ἦν.212 Socrates thus implies, quite un- 
equivocally, it seems, that he at least assumes the law to be restrictive.213 


Euthyphro’s response at 4B7-C3 seems initially to reject Socrates’ 
reasoning just as unequivocally. It is ridiculous,214 he says, to think that 
the status of the victim makes any difference, since all that matters is 
whether or not the killer justly (ev δίκῃ) killed: if justly (ἐν δίκῃ), he should 
be left alone; if unjustly (ei δὲ μή), he should be prosecuted — ἐάνπερ ὁ 
κτείνας συνέστιός σοι καὶ ὁμοτράπεζος fi: ἴσον γὰρ κτλ. Olof Gigon, in a 


208 See the references given in the previous notes. 


209 See n.207 supra on οὐ γάρ mou...ye. It should not be necessary to prove that 
the particle που (BS5), even if it had stood alone, is polite and urbane, and, like other 
such qualifying expressions (e.g., δήπου; see Forman, 280; ἴσως: see H. Bonitz, Index 
Aristotelicus, 2 Aufl. [Berlin, 1870], 34763 38F.; also Stallbaum [‚Plar. Opera Omnia, vol. 
1.2] ad Phd. 67A μετὰ τοιούτων; ὡς ἐγῷμαι: see P. Shorey, “Note on ὡς ἐγῷμαι and 
Plato Protagoras 336D,” CP 15, 1920, 200f. [= P. Shorey, Selected Papers, ed. L. Tarän 
{New York, 1980}, 2:16f.]) does not of itself mark any hesitation or lack of certainty. 


210gee Gebauer, 208f.: “Restat contrarium negativum D.18.13 οὐ γὰρ δήπου 
Κτησιφῶντα μὲν δύναται διώκειν δι᾽ ἐμέ, ἐμὲ δ᾽, εἴπερ ἐξελέγξειν ἐνόμιζεν, αὐτὸν οὐκ ἂν 
ἐγράψατο. non irrealem esse ἐγράψατο ἄν, sed potentialem, docet quod in priore 
membro legitur δύναται"; cp. Rep. 600CE, etc. But see Goodwin, 8245. 


211Cp. Gebauer, 209f. 
212gee Stallbaum (1823): latet sententia conditionalis; also Wohlrab ad loc. 


213For Plato’s somewhat different treatment in the Laws (e.g., 871Bff.), where the 
right of prosecution was not so tightly restricted, see Morrow, Plato’s Cretan City: A 
Historical Interpretation of the Laws (Princeton, 1960), 274£., also Saunders, 233-35. 
For the relationship between Platonic and Attic law generally, see Gernet’s excellent 
discussion in E. Des Places, A. Dies, and L. Gernet, Platon, Oeuvres completes. Tome 
XI. Les Lois (Paris, 1951), xciv-cevi, esp. cciiiff. 


214 Mader (28) contrasts γελοῖον (= was zum Lachen ist) with καταγέλαστος (= 
wer [oder was] sich Lachen zuzieht); καταγελᾶν = verlachen, auslachen. 
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lengthy and detailed paper devoted to the dialogue, argued on the basis of 
4B7-C1 that Euthyphro is a proponent of “einem radikalen Philoso- 
phieren”, in which “Unrecht bleibe immer Unrecht” ,215 that he represents 
an emerging cosmopolitanism216 for which the only criterion for judging 
an action is the ethical value of the deed, and not any preoccupation with 
the agnation of the actor.2!7 But Gigon’s interpretation is untenable. 


215Gigon, 20f. (= Studien, 204£.). 


216See, e.g., H. C. Baldry, “The Idea of the Unity of Mankind,” in Grecs et 
Barbares, Entretiens sur l’antiquit classique 8 (Geneva, 1961), 169-204; The Unity of 
Mankind in Greek Thought (Cambridge, 1965); Dover (1974), 268f., 283; see also Pl. 
Prot. 337C-E. 


217Cp. Gigon, 19 (= Studien, 203): “Was bei der Beurteilung einer Tat zählt, ist 
ausschliesslich ihr ethischer Wert, δίκη oder ἀδικία, und nicht, wer der Täter ist. Der 
Grundsatz, dass das Recht gilt ohne Ansehen der Person, wird in radikalster Form 
ausgesprochen” (italics mine). Cp. Demokritos 68 B38 DK καλὸν μὲν τὸν ἀδικέοντα 
κωλύειν: εἰ δὲ un. μὴ ξυναδικέειν (also B261 ἀδικουμένοισι τιμωρεῖν κατὰ δύναμιν χρὴ 
καὶ μὴ παριέναι: τὸ μὲν γὰρ τοιοῦτον δίκαιον καὶ ἀγαθόν, τὸ δὲ μὴ τοιοῦτον ἄδικον 
καὶ κακόν), with B107 φίλοι οὐ πάντες οἱ ξυγγενέες, ἀλλ᾽ οἱ ξυμφωνέοντες περὶ τοῦ 
ξυμφέροντος; also L. Sternbach, Gnomologium Vaticanum e Codice Vaticano Graeco 
743 (Berlin, 1963), 185 ad nr. 501; cp. Chroust, 128f. (with n.164 supra); Roth, 631. 
Though conceived in a very different (i.e., ahistorical) idiom, this is also the view of 
Peter Geach, “Plato’s Euthyphro: An Analysis and Commentary,” Monist 50, 1966, 370 
and 381f., who thinks that Euthyphro was a “Mr. Right-Mind”, who was “not to be led 
a-wandering from the straight path”; likewise, R. F. Holland, “Euthyphro,” Proceedings 
of the Aristotelian Society 82, 1982, 1-15. Another view, frequently associated with the 
claim that Euthyphro is a cosmopolitan, though strictly distinct from it, is the belief of 
G. M. A. Grube, The Drama of Euripides (London, 1941), 404 (cp. Roth, 65; also 
Wilamowitz [1919], 2:76f.; W. Nestle, Vom Mythos zum Logos, 2 Aufl. [Stuttgart, 
1942], 131n.17) that Euthyphro was some type of “theological sophist”, as shown by his 
alleged interest in divine etymologies (on this topic generally, see N. J. Richardson, 
”Homeric Professors in the Age of the Sophists,” PCPS 201, 1975, 71ff., Baxter, 125ff.; 
but of course, there is nothing uniquely “sophistic” about divine etymologies: see R. 
Pfeiffer, History of Classical Scholarship: From the Beginnings to the End of the 
Hellenistic Age [Oxford, 1968], 4f., 12, 40f.; M. L. West, Hesiod, Theogony. Edited 
with Prolegomena and Commentary [Oxford, 1966], 77, 88, also ad vv. 141, 144-5, 209, 
etc; Η. 5. Schibli, Pherekydes of Syros [Oxford, 1990], 27£., Baxter, 113ff.; K. 
Pollmann, “Etymologie, Allegorese und epische Struktur. Zu den Toren der Träume bei 
Homer und Vergil,” Philologus 137, 1993, 232-35; also, FGrH IIIb, Suppl. I, 60, 13-14). 
This view of Euthyphro’s character is based only on an interpretation of the Cratylus; 
the Euthyphro itself provides no support for it whatsoever. We have already stated 
(n.159 supra) that the Euthyphro of our dialogue shows no interest in any word-play (as 
Schanz and others have thought). In fact, the (allegorical) etymologies of the Cratylus 
(none of which, it must be remembered, is ever directly attributed to Euthyphro himself; 
they are only vaguely ascribed to Euthyphro’s inspiration [n.159 supra], or to τοῖς ἀμφὶ 
Εὐθύφρονα [Crat. 400Al {= “E. eiusque similes”; see Stallbaum <<Plat. Opera Omnia, 
vol. 4.2>> ad Hipp. Maj. 281C Πιττακοῦ Te καὶ Βίαντος; Fritzsche, 154n.2; R. Kühner 
and B. Gerth, Ausführliche Grammatik der griechischen Sprache. Zwiter Teil: Satz- 
lehre, 3 Aufl. <<Hannover and Leipzig, 1898>>, 1:270}]) are not entirely consistent 
with the humorous literalism adopted by Euthyphro in the Euthyphro (see 5E2-6C9). 
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Euthyphro’s firm rejection (γελοῖον κτλ.) of Socrates’ supposition in 4B4- 
6 that the victim must himself have been a relation, and Euthyphro’s 
subsequent appeal to the very different principle, in 4B7-C1, that all that 
matters is whether the killer justly killed, is not based on any generalized 
regard for justice as such, but solely and explicitly on a ritual concern 
over miasma.218 If this is the case, however, then we must understand ἐν 
δίκῃ κτείνειν in 4B7-C1 primarily in its legal sense, referring to the 
category of justifiable homicide, and not in the moral sense favored by 
Gigon; for it is only thus that the reference to miasma can be rendered 
relevant.219 With this introduction of the concept of miasma, we enter 


218C1-3 ἴσον γὰρ τὸ μίασμα γίγνεται κτλ. ἴσον, of course, refers back to BTf. 
εἴτε ἀλλότριος εἴτε οἰκεῖος ὁ τεθνεώς. Gigon’s error is due, surprisingly, to a failure to 
attend carefully to the Greek. He starts (203) by treating 4B7-C1 and C1-3 as “zwei 
ethische Thesen”, i.e., as coordinate principles; he ends (205) with the assertion that 
Euthyphro chose to act on the ritual concern of pollution as a result of his more 
fundamental preoccupation with justice (“Wenn Euthyphron, vor die zwei Gebote der 
ὁσιότης gestellt: die Eltern zu ehren und die Besudelung durch den Mord zu entfernen, 
sich für das zweite entscheidet, so tut er dies um einer vielleicht abstrakten, aber konse- 
quent durchdachten Gerechtigkeit willen, wie dies 4b9...sagt”). But this is precisely the 
reverse of the logical relation presented by the text, where a concern with miasma is 
unambiguously given as the ground (ἴσον γὰρ) of the principle enunciated at 4B7-C1. 
In fact, Gigon has so much difficulty explaining away Euthyphro’s superstitious concem 
with pollution, that he goes so far as to virtually accuse Plato of distorting the views of 
his own characters! Cp. 205: “Der Fall Euthyphrons ist zunächst und wesentlich ein 
solcher der Gerechtigkeit, Die σοφία (401) hat da nichts zu suchen, aber fürs erste auch 
nicht die ὁσιότης [but n.b. 4D9-E3]. Doch Platon [!] will mit aller Gewalt auf die 
ἐπιστήμη τοῦ ὁσίου lossteuern und eliminiert darum systematisch den Gesichtspunkt der 
Gerechtigkeit”; cp. n.219 infra. In fact, Euthyphro’s concern with miasma does not 
even wait for the introduction of ἴσον γὰρ in C1, but already appears at B10f. (ἐάνπερ ὁ 
κτείνας συνέστιός σοι καὶ ὁμοτράπεζος A). This phrase is frequently misunderstood, 
because it is often matched (inappropriately) with SD10f. ἐάντε πατὴρ ὧν τυγχάνῃ 
ἐάντε μήτηρ ἐάντε ἄλλος ὁστισοῦν (80, e.g., by Wohlrab ad loc.; cp. Adam ad 4B.27 
init. [as Adam correctly notes, however, the similarity of SD10f. with Gorg. 480D is 
superficial, since the motives underlying Euthyphro’s prosecution of his father (see 
4C1-3} and those that support Socrates’ recommendation in the Gorgias are distinct 
from one another}). On συνέστιός... καὶ ὁμοτράπεζος, see the excellent note in Burnet 
(1924); also Parker, 39f., 121ff. ἐάνπερ (4B10), of course, is not concessive (“even 
if...”), as the translators commonly give it (e.g., Allen, Church, Cooper, Fowler, Grube, 
even Jowett; see J. M. Stahl, Kritisch-historische Syntax des griechischen Verbums 
[Heidelberg, 1907], 416f.; Kühner-Gerth, $508.5 [“selbst wenn”]; also 8578, Anm.2), 
but is intensive (“if, that is, ....”); see Burnet (1914), 233 ad loc.; Denniston, 488; also 
L. Robin, Platon, Oeuvres completes. Traduction nouvelle et notes par L. Robin avec la 
collaboration de M. J. Moreau (Paris, 1940-42), 1:354 “et justement parce que celui qui 
atue s’assied au mäme foyer, mange ἃ la m&me table que toi!”, also 1272n.13: “Et non 
pas <<quoique>>, <<m&me si>>.” 


219 This fact, though missed by the older commentators, was noted by Heidel 
(1902), Burnet (1924), even Adam; see now Parker, 367. For the problems surrounding 
justifiable homicide, cp. Lipsius, 614ff.;, Latte (1933), 285 (= Kl. Schr., 387f.); 


Plato’s Euthyphro 83 


upon a far more complex set of issues. Indeed, the importance of miasma 
for Greek thought generally, and its role in connection with death and, 
more particularly, with murder, is so well known to every student of 
Greek literature, and is so well covered by every handbook on Greek 
religion, that it is difficult even to raise the question of whether our 
common assumptions on the topic are fully accurate.220 Yet this question 
must be addressed. There is a tendency still to ascribe real importance to 
the role played by miasma both in the practical life of the Greeks and in 
their religious life. Accordingly, we are not surprised to find Euthyphro’s 
preoccupation with the doctrine of miasma frequently (and uncritically) 
used to support the contention that Euthyphro was a representative of the 


MacDowell (1963), 70ff., 128f., 143f., Gagarin (1978), 111-20; Rhodes, 644f. Though 
it is not absolutely certain, the preponderance of evidence suggests that the justified 
killer did not incur pollution,; in addition to the works just cited, see Parker, App. 5, 
“The Ritual Status of the Justified Killer at Athens”, also Bonner-Smith, 2:203ff. At 
any rate, Euthyphro seems to have taken it thus. For Plato’s treatment of this topic in the 
Laws, cp. Morrow (1960), 424, Parker, 112f.; Saunders, 243ff. (On the other hand, 
Euthyphro’s restriction to conscious [C2 συνειδὼς] association may have been less 
widely acceptable; see Parker, 111n.21.) Still, Gigon (194, 203ff.) was right in one 
important point: in SD-6A, a passage that closely echoes 4BC in several particulars (cp. 
nn.240, 244-245 infra), ἐν δίκῃ seems to be used (again by Euthyphro) in a somewhat 
broader sense, with an ethical connotation that is then developed further (with Socrates’ 
encouragement; cp., e.g., 8B7-El) in the remainder of the dialogue. This, however, 
does not alter the sense of 4BC. It only shows (a) that the Greeks did not feel the legal 
sense to be incompatible with the broader, ethical value of this expression, and (b) that 
Euthyphro is unable to keep the various strands of the term distinct — that is, like many 
other Socratic interlocutors, Euthyphro too is prone to equivocate. 


2200n miasma, see, e.g., Glotz (1904), 228ff.; Rohde, 174-82, 294-97, Bonner- 
Smith, 1:15ff., 53ff., 2:192ff., esp. 199ff., Dodds (1951), 35ff.; L. Moulinier, Le Pur er 
l’impur dans la pensee des Grecs d’Homere ἃ Aristote (Paris, 1952), passim, esp. 330ff.; 
J. Rudhardt, Notions fondamentales de la pensee religieuse et actes constitutifs du culte 
dans la Grece classique (Geneva, 1958), 46ff., 53ff., 163ff.; MacDowell (1963), 3ff., 
141-50; Nilsson (1961-67), 1:89-110; Gagarin (1981), 17f., 164ff.; Parker, esp. 104- 
43, 366-92; ΝΥ. Burkert, Greek Religion, tr. 1. Raffan (Cambridge, 1985), 75ff.; 
Wallace (1985), 31f. See Ant. 2.1.3; 2.1.10-11; 2.2.11; 2.3.9-11; 3.1.2; 3.3.11-12; 
4.1.2-4, 4.2.7-9, 4.3.7, also 5.11 (ὁμωρόφιος), 82-83 (see Parker, 9n.39; 1. F. 
Kindstrand, Bion of Borysthenes: A Collection of the Fragments with Introduction and 
Commentary [Uppsala, 1976], 296); 6.4-6; Lys. 12.99; Dem. 20.158 (see [pace 
MacDowell {1963}, 145] Rhodes, 641); 21.120 (ὁμωρόφιον); 23.72 (with MacDowell 
[1963], 148; this passage also refers to a purely ritual activity); 37.59 (after a prosecu- 
tion); Aeschines 2.87f. (largely rhetorical); Pl. Rep. 451B4 and Laws passim (cp. n.224 
infra); frequently in tragedy (Parker, passim). The old view of K. O. Müller (see 
Aischylos, Eumeniden [Göttingen, 1833], 136f.), positing a Delphic origin for the 
doctrine of homicide pollution, often repeated (e.g., Treston, 138ff. et passim; 
Cantarella, 83f.), should be put to rest (see Parker, 138ff.; and, more generally, Jacoby 
[1949], 265f.n.174). It rests on little more than a skein of suppositions and on a worth- 
less scholion ad Pl. Laws 865B. 
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same Athenian orthodoxy that ultimately put Socrates to his death.221 
Since no one doubts the significance of poine in the formulation of the 
Greek response to homicide, those who attribute major importance also to 
the concept of miasma are bound, it would seem, to treat Euthyphro’s 
dilemma seriously. For example: it is commonly thought that homicide 
law had a two-fold origin in poine and in miasma, though details 
regarding the origin of each ofthese components eludes consensus; while 
this two-fold origin usually will have produced a double spur to action, 
operating hand-in-hand to create a single prosecution, there must have 
been instances, it is said, especially in the Fifth Century, as the social 
structure of Athenian life grew more complex,222 in which the familial 
claims of vengeance and the wider claim of purity fell into competition; 
and so, in the present case, Euthyphro finds himself trapped between just 
such competing obligations, as, on the one hand, the demands of poine 
(or, as some would prefer it,22 the requirements of filial piety) prohibited 
Euthyphro’s prosecution of his father on behalf of a laborer, but, on the 
other hand, the imperative that he free both himself and his father from 
the dangerous taint of pollution (4C2f. καὶ μὴ ἀφοσιοῖς σεαυτόν τε Kal 
ἐκεῖνον τῇ δίκῃ ἐπεξιών) moved him to proceed with the prosecution. 
Plato’s own response to this dilemma can then be given one of several 


22150, most recently, Versenyi, esp. 3ff., 31f., 35ff.; also W. Ὁ. Furley, “The 
Figure of Euthyphro in Plato’s Dialogue,” Phronesis 30, 1985, esp. 205f. That 
Euthyphro is a figure of Athenian orthodoxy remains the most popular interpretation 
offered of Euthyphro’s character. A clear formulation of this position can be found in 
Heidel (1902), 14, 25f., idem, “On Plato’s Euthyphro,” TAPA 31, 1900, 165f.; M. 
Croiset, Platon, Oeuvres completes. Tome 1. Introduction, Hippias Mineur... 
Euthyphron, etc. (Paris, 1920), 179f., Adam, xviif., xxiff. In fact, this view goes back 
to antiquity: see Numenius fr. 23 Des Places = fr. 30 Leemans = Eusebius, Praep. Ev. 
13.4.4-5 (= vol. II, pp. 177,25-178,12 [Mras]): ἔθηκεν [sc. Plato] ἐν μὲν τῷ σχήματι 
τῶν ᾿Αθηναίων Εὐθύφρονα KTA.; this fragment is, I believe, misunderstood by Adam 
(xxivn.3); see instead, E. Acosta Mändez and A. Angeli, Filodemo: Testimonianze su 
Socrate (Napoli, 1992), 46n.3; also Stallbaum (1823), xf. This ‘orthodox’ interpretation 
is well criticized by Burnet (1924) ad 2al EYOYOPWN, ad 3b9, ad 403, etc. (though I 
cannot agree with Burnet’s further claim [already in Chr. Lobeck, Aglaophamus sive De 
Theologiae Mysticae Graecorum Causis {Regimontii Prussorum, 1829}, 1:602] that 
Euthyphro was some type of ‘Orphic’ sectarian,; cp. n.158 supra; also Tulin, AJP 113, 
1992, 630-33). For additional criticism, see Hoopes, 6n.1; Gigon, 11f. (= Studien, 
194f.). Of course, even apart from these particulars, it must be remembered that the 
notion of doctrinal orthodoxy has no meaning for classical religio, see, e.g., Dodds, 
“The Religion of the Ordinary Man in Classical Greece,” in The Ancient Concept of 
Progress (Oxford, 1973), 140-55; also Dover (1974), 129ff. 


222Seen.10 supra. 
223E.g., Gigon (n.218 supra); see pp.94f. infra. 
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twists. Such interpretations of the dialogue are certainly neat, and they 
are, for this reason, attractive. But they are not likely to be correct. In the 
first place, the evidence on which this popular estimation of miasma 
relies is not at all conclusive. No one today would attempt to derive 
everyday Attic conceptions of miasma from the stipulations proffered by 
Plato’s Laws;2?* nor would anyone suppose that Athenian views on 
homicide, or on pollution, could spring full-blown, like Athene, from the 
pages of the ancient tragedians.22?° The forensic evidence, on the other 
hand, comes almost entirely from the writings of Antiphon,226 who may 
not be a reliable guide for the reconstruction of Attic law generally,227 


224See, e.g., Parker, 112ff., 374; Saunders, 252-57, also n.213 supra, contrast 
Paoli (1956), 136f. (= Altri studi, 244; cp. n.85 supra). 


225See Parker, 13f., 308ff., et passim; contrast, exempli causa, Dodds (1951), 
55n.43. 


226Cp, n.220 supra; even here, the evidence comes largely from the Terralogies. 
For the authorship of these Terralogies, see the bibliography given in Carawan (1993), 
235n.2; also P. von der Mühlt, “Zur Unechtheit der antiphontischen Tetralogien,” Mus. 
Helv. 5, 1948, 1-5; H. C. Avery, “One Antiphon or Two?” Hermes 110, 1982, 155f. On 
the identity of the Rhamnusian Antiphon, and for a strong defense of the so-called 
‘separatist’ position, see Pendrick, “The Ancient Tradition on Antiphon Reconsidered,” 
GRBS 34, 1993, 215-28, who cites the relevant literature. 


227 The reliability of the Tetralogies as a source of Attic law was attacked broadly 
(in fact, too broadly) by W. Dittenberger: “Antiphons Tetralogien und das attische 
Criminalrecht, I,” Hermes 31, 1896, 271-77; “Antiphons Tetralogien und das attische 
Criminalrecht, II,” Hermes 32, 1897, 1-41; “Zu Antiphons Terralogien,” Hermes 40, 
1905, 450-70; also Glotz (1904), 506-8; Germet, Antiphon, Discours (Paris, 1923), 6ff.; 
Maidment, 45f., von der Mühll; Sealy, “The Tetralogies Ascribed to Antiphon,” TAPA 
114, 1984, 71-85; Carawan (1993), passim, esp. 254ff. One of Dittenberger’s principal 
arguments — the introduction of a strange injunction (ὁ νόμος) μήτε δικαίως μήτε 
ἀδίκως ἀποκτείνειν (3.2.9, 3.3.7, 4.2.3, 4.4.8), inconsistent with what is otherwise 
known of Attic law (see n.219 supra on justifiable homicide) — has been attacked by 
Gagarin (“The Prohibition of Just and Unjust Homicide in Antiphon’s Tetralogies,” 
GRBS 19, 1978, 291-306). This injunction (he thinks) plays no significant role in the 
argument; it is simply a rhetorical (or moralizing) flourish that was not meant to be 
taken as a legal claim. Gagarin rightly rejects previous attempts by Paoli and others to 
resolve this anomaly though an appeal to historical development (291f., 302f.); as usual, 
such genetic interpretations are a desperate measure. He also may be correct in claiming 
(295ff., 300; cp. Blass, 1:164n.3) that ἀδίκως "δικαίως is used equivocally in the two 
Tetralogies in which it appears, though the identification in 3.2.9 of ἀδίκως )δικαίως 
with ἑκών ἄκων seems merely to be a (sophistical) misapplication of principle (cp. 
Glotz [1904], 506n.7). The argument on the significance of this “variation” (300), 
moreover, is not well chosen. But most importantly, Gagarin has not properly analyzed 
the structure of Antiphon’s reasoning. It is not accurate to say that the injunction is just 
“a simple prohibition of homicide expanded rhetorically with the ‘polar expression’ μήτε 
δικαίως μήτε ἀδίκως (300); that “the qualification μήτε δικαίως μήτε ἀδίκωος is 
irrelevant to the argument” (297); that the disjunctive prohibition is ‘quickly reduced’ to 
an “unqualified” prohibition of homicide (299; cp. 296). Rather, in 3.2.9, the defendant 
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and whose reliability in this regard is certainly suspect.22? Secondly, 
whatever may have been the case in the archaic period, it seems that by 
the end of the Fifth Century, the average Athenian would not have taken 
these fears of miasma nearly as seriously as does Euthyphro; in fact, such 
a preoccupation with pollution was probably the mark of a superstitious 
man (δεισιδαίμων).2292 But finally, and most importantly of all, it seems 


constructs a dilemma, stating that the law (ὁ νόμος) prohibits murder both (A) ἀδίκως 
and (B) δικαίως. He then claims (ὑπὸ μὲν γὰρ κτλ.), chiastically, that the facts prove 
that (B) is not the case (for it is not the defendant, but the victim himself that is at fault 
[τῆς αὐτοῦ τοῦ τεθνεῶτος ἀμαρτίας]), while no one asserts (ὑπὸ δὲ κτλ.) that (A) is the 
case. Therefore, the defendant is innocent (ἀμφοῖν ἀπολύεται τοῖν ἐγκλημάτοιν, (μήτ᾽ 
ἄκων) μήθ᾽ ἑκὼν ἀποκτεῖναι). See Carawan, 262. The argument at 4.2.3-4 is similar: 
the defendant, after stating that the plaintif will assert that the law (ὁ νόμος) prohibits 
murder both (A) δικαίως and (B) ἀδίκως (cp. arrangement in 3.2.9 [cited above]), now 
starts with the conclusion (ἐγὼ δὲ δεύτερον Kal τρίτον οὐκ ἀποκτεῖναί φημι), and then 
introduces a two-fold statement (ei μὲν yäp...vüv δὲ κτλ.; ei μὲν γὰρ is not, then, a 
“secondary argument” [299], but the ground of the preceding statement; see Kühner- 
Gerth, $574) to support the claim that he did not kill (A) δικαίως (since it is not he, but 
the physician that is the murderer); the second horn of the dilemma, (B), that the murder 
was not ἀδίκως, is either omitted or is perhaps implicit in ὑπ᾽ ἑμοῦ μὲν, δικαίως δ΄... 
4.4.8, which alludes to 4.2.3-4 (ἀποκέκριται), is no different; the argument is simply 
telescoped. In 3.3.7 (also 4.2.3 init. ἀλλ᾽ ὁ νόμος KTA.), the plaintiff notes (quite 
plausibly) that μήτε δικαίως μήτε ἀδίκως means never, i.e., under no circumstances 
(intentional or unintentional) is murder to be unpunished (ὅ τε διαφθαρεὶς οὐδὲν ἧσσον 
ἀκουσίως ἢ ἑκουσίως βλαφθεὶς ἀδικοῖτ᾽ ἂν ἀτιμώρητος γενόμενος; cp. n.37 supra), and 
that there is no doubt, according to the plaintiff, about the facts (οὐ γὰρ ἀφανὴς). That 
the plaintiff thus “accepts’”’ the argument (297, 300fin) proves nothing, since the 
argument works to the plaintiff’s advantage; that it is the defendant who introduces the 
argument (though apparently, only by way of anticipation: cp. 3.2.9 ὁ νόμος. «ᾧ 
πιστεύων and 3.2.10 τοῦ νόμου καθ᾽ ὃν διώκεται [see 3.4.8 ὃν παραφέρουσιν], with 
3.3.7, also 4.2.3 ἐρεῖ δέ), is simply an instance of turning necessity into a virtue. Itis 
certainly true that the defendant’s argument has no legal significance in that there was 
no such law in Athens. It is also true that the argument (as the defense implicitly 
concedes) is extremely weak (3.2.2 ἐὰν ἀκριβέστερον ἢ ὡς σύνηθες; 3.4.2 λεπτὰ δὲ καὶ 
ἀκριβῆ; cp. 4.4.1 οὐ καταγνοὺς...ἀλλά....[[]}. But the injunction is presented 
consistently as a law (ὁ νόμος: 3.2.9, 3.2.10, 3.3.7, 3.4.8 [Gagarin, 297n.34], 3.4.10; 
4.2.3, 4.2.5, 4.2.6 [with Reiske], 4.3.5; so Sealey, 75; Carawan [1993], 254f.), and it is 
(as we see) germane to the argument. None of this should entail a denial of the tradi- 
tional ascription of the Tetralogies to Antiphon of Rhamnus; yet the foregoing does 
accord with the presumption of these writings as fictious and rhetorical models 
(“Übungsreden”, “Schablonen für Schüler”; see W. Schmid and O. Stählin, Geschichte 
der griechischen Literatur [München, 1959-61], 3:103, 118f., 124f.). 


228 See Gemet (1923), 13f.; von der Mühll, 5; Sealy (1984), 74f.; Parker, 126f.; 
Carawan (1993), 249ff., 267; also n.230 infra. 


229 Obviously, a full account of this problem is impossible in the present context. 
For this view of the Fifth Century attitude towards miasma, see esp. Parker, 119ff., 
126ff. On the superstitious man, see H. Bolkestein, Theophrastos’ Charakter der 
Deisidaimonia als religionsgeschichtliche Urkunde, RGVV 21.2 (Giessen, 1929), 
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certain that the problem of pollution had little or no bearing on the most 
significant aspect of Greek homicide law, for miasma by itself was not in 
any sense sufficient to ensure or determine a prosecution.230 Drakon’s 
code ignores it entirely; as Gagarin notes, the code was (in this respect) a 
wholly “secular” document. Indeed, [Dem.] 47, where no prosecution 
occurred, and several other instances in which a prosecution was delayed 
for years (e.g., Ant. 1; Lys. 13), prove that a failure to prosecute a murder 
was not felt — either by the law of the polis (cp. Ant. 6.38, 41ff.) or, for 
that matter, by the exegetes themselves ([Dem.] 47.68-73) — to be so 
morally disruptive as to require an action otherwise contrary to the tradi- 
tions of the community.231 If these observations prove correct, then we 
must conclude that the issue of miasma is strictly irrelevant to the present 
question of whether Euthyphro is to prosecute his father on behalf of a 
mere day-laborer. As such, Euthyphro’s rejection of Socrates’ supposition 
in 4B4-6, and his subsequent appeal to a very different set of principles in 
4B7-C3, stands (so it seems) extra leges.232 


passim; Nilsson (1961-67), 1:796ff., Kindstrand, 242f., Parker, 307; Ὁ. Obbink, 
Philodemus, On Piety (Oxford, 1996), 484 ad Il. 1135-36. 


230gee Bonner-Smith, 2:199ff.; MacDowell (1963), 141-50; Gagarin (1981), 
164ff.; Parker, 115ff., 119ff., 128ff.; Kidd, 218f.; cp. next note infra. 


231 That pollution played a significant role in certain procedural and ritual matters 
is hardly in doubt, and does not affect the point at issue. Yet this is all that the instances 
adduced by Rhodes (641), Lateiner (408), and Furley (205f.) serve to establish. On 
Dem. 23.72, see n.220 supra; on εἴργεσθαι τῶν νομίμων, n.84; on the Basileus, n.186; 
on removal of the myrtle crown, see Rhodes, 648; Thür (1990), 154n.48; on Phreatto, 
MacDowell (1963), 82ff.; Heitsch (1984), 21; also Carawan (1990). Furley (206n.25) 
might have added the well-known fact that homicide trials were held outdoors: see 
MacDowell (1963), 145f.; Parker, 122n.67; cp. Hansen (1981-82), 16ff. Gigon, 21 (= 
Studien, 205) has it right when he says, with reference to 4C1-3: “diese Seite des φόνος 
nur mehr in den Prozedurformen zum Ausdruck kam, während die Sache selbst durchaus 
zu einer Angelegenheit der profanen Rechtsprechung und Advokatenkunst geworden 
war”; also Kidd, 219. 


232 Taylor (146f., also ΚΕ. Hoerber, “Plato’s Eutkyphro,” Phronesis 3, 1958, 98; 
Furley, 206) thought that Euthyphro might be bringing a case which he himself fully 
expected to be non-suited by the presiding magistrate, in the belief that such an action 
could of itself clear both Euthyphro and his father from the taint of pollution: see 4C2f. 
ἀφοσιοῖς (with Parker, 330f.) σεαυτόν τε Kal ἐκεῖνον τῇ δίκῃ ἐπεξιών; cp. 2D4-3A2 
(with Parker, 263n.38). There is no evidence that the Greeks supposed that a trial could 
ipso facto, regardless of its outcome, purify anything. Antiphon, at least, considers that 
an unjust acquittal or conviction leaves those responsible liable to the dangerous effects 
of pollution (2.1.10-11; 2.3.9-11; 3.3.11-12; 4.1.2-4; 4.2.7-9, etc.); cp. Aesch. 2.87f. 
(with Gagarin [1978], 304ff.). Outcome matters (n.37 supra). Of course, Euthyphro is 
capable of holding idiosyncratic views (cp. 4C2 συνειδὼς, with n.219 supra). But as 
Hoopes (5) well observed, Taylor’s thesis is probably undone by the general anger and 
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In 4C3-D5 (ἐπεὶ...ἀφικέσθαι), Euthyphro narrates the actual events 
that led to his prosecution. Some have used the opening sentence of this 
passage?3? in an attempt to save the legality of Euthyphro’s case, 
claiming that the laborer (meA&ms)??* who died as a result of the father’s 
neglect was himself a legal dependent, something on the order of the 
Roman cliens.23° Others, more cautious, are willing to grant that, what- 
ever be the actual legal status of the πελάτης, Euthyphro at least seems to 
suppose some type of dependent relationship.236 There is, of course, no 
evidence to show that being a πελάτης ever involved any type of legal 
dependency anywhere in the classical period.23? But this lack of evidence 
has not proved a deterrent, for this interpretation of the passage does not 


“consternation” of the family (4D5f. ταῦτα δὴ οὖν καὶ ἀγανακτεῖ ὅ τε πατὴρ Kal ol 
ἄλλοι οἰκεῖοι); the family, at least, appears to take the charge quite seriously. 


2334C3-5: ἐπεὶ ὅ γε ἀποθανὼν πελάτης τις ἦν ἐμός, καὶ ὡς ἐγεωργοῦμεν ἐν τῇ 
Νάξῳ, ἐθήτευεν ἐκεῖ παρ᾽ ἡμῖν. 


234403 πελάτης -- θής; cp. 15D6 Ontös, with 4C3-4 πελάτης.... καὶ... ἐθήτενεν; 
also 9A3. 


23550, most recently Kidd, impressed that πελάτης is used by Plutarch for the 
Latin cliens. Kidd chose not to mention his predecessors, but this interpretation of the 
passage was already old (see, e.g., M. H. E. Meier and G. F. Schömann, Der attische 
Process [Halle, 1824; τρί. 1979], 164n.9) when Stallbaum (1836) ad 4B Ἔστι δὲ δὴ 
τῶν οἰκείων τις considered, and rejected it as without foundation; cp. also ad 4C 
πελάτης τις ἦν ἐμός. Among modern writers, Adam (ad 4B.20 and ad 4C.30) and 
Heidel ([1902] also ad 4B.20 and 4C.30) both discussed this view; Morrow (1937), 
220ff., tentatively endorsed it. 


236This is the view of Stallbaum (1836); also Burnet (1924) ad 4C3 πελάτης. 
Many think that Euthyphro places a special emphasis on 4C4 ἐμός (cp. Adam ad 4C.30; 
Burnet ad C3 ἐπεὶ κτλ.; Kidd, 219; also Robin, 1:1272n.15). Admittedly, the 
possessive could be emphatic on account of its position. But there is no contrast in the 
text between this “mine” and some “not-mine”; instead, 4C3-4 πελάτης τις ἦν ἐμός is 
opposed to C5-6 τῶν οἰκετῶν τινι τῶν ἡμετέρων, so that the contrast implicit is not 
with ἐμός (cp. (6 ἡμετέρων; also (5 παρ᾽ ἡμῖν), but with πελάτης (cp. C5 τῶν 
οἰκετῶν). 


237Eyen Kidd seems to admit this (219ff.). ΑἸ] the evidence on which he relies is 
late and (with the exception of Dion. Hal. 2.9.2, which only refers to some legendary 
time [κατ᾿ ἀρχάς], and which does not prove his point in any event) also non-Athenian. 
His argument, moreover, is based solely on analogy (e.g., the Arcadian use of προσ- 
πελάται, attributed by Athenaeus to the writings of Theopompos). On πελάτης 
generally (cp. Pollux 3.82 πελάται δὲ καὶ θῆτες ἐλευθέρων ἐστιν ὀνόματα διὰ πενίαν 
ἐπ᾽ ἀργυρίαν δουλευόντων, which seems clear enough), see Rhodes, 90ff., Y. Garlan, 
“Le Travail libre en Grece ancienne,” in P. Garnsey, ed., Non-Slave Labour in the 
Greco-Roman World, Cambridge Philological Society, Suppl. Vol. 6 (Cambridge, 1980), 
6-22; de Ste. Croix, The Class Struggle in the Ancient Greek World (Ithaca, 1981), 179- 
204; cp. Wyse, 464f. For the lexicographical tradition, which is abundant, see W. C. 
Greene, Scholia Platonica (Haverford, 1938), 2; also, though the treatment is inade- 
quate, J. Ducat, Les Penestes de Thessalie (Paris, 1994), 30ff., 76. 
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rest on the special vocabulary of ancient social relations, but simply on 
the assumption that the ἐπεὶ of 4C3 must be concessive (= “although, for 
the matter of that...”).238 The point of the passage is then taken as 
follows: Euthyphro first rejects Socrates’ reasoning in 4B4-6 by 
appealing to the principles of 4B7-C3, but then he observes in 4C3ff. (ἐπεὶ 
κτλ.) that the victim was, after all, his dependent: ἐπεὶ ὅ γε ἀποθανὼν 
πελάτης τις ἦν ἐμός... This interpretation of ἐπεὶ is surely incorrect. ἐπεί, 
though it sometimes feels concessive (e.g., Prot. 335C1-2 ἐγὼ δὲ τὰ 
μακρὰ ταῦτα ἀδύνατος, ἐπεὶ ἐβουλόμνη ἂν οἷός τ᾽ εἶναι), never really means 
“although”. It is almost always causal, though frequently elliptical, 
supplying the ground not for the fact, but for the statement of the fact.239 
Moreover, ἐπεί is often used, just like καὶ γάρ or the Latin namque, to 
mark transitions from a general utterance to an illustrative instance of 
it.240 So, elsewhere in the Euthyphro, ἐπεί is causal, though elliptical,241 


238Kidd almost concedes as much (cp. 219, with 221: “πελάτης in an Athenian 
context does not of course refer to a serf class.... But it could be argued that it refers to a 
recognized servile state.... / can see no other explanation of ἐπεὶ ὅ γε ἀποθανὼν 
πελάτης τις ἦν ἐμός [italics mine]). Already implicit in Stallbaum (1836; cp. n.236 
supra; also n.246 infra), this view of ἐπεὶ...γε (cp. Goodwin, $719.2; Kühner-Gerth, 
8569, la, Anm.l) figures prominentiy in Adam, Burnet (1924), Heidel (1902), and 
Schanz; also see Wohlrab, Platonis Theaetetus. Recensuit Prolegomenis et Commen- 
tarüis Instruxit, Editio altera auctior et emendatior (Lipsiae, 1891), ad Tht. 142C.10 (with 
n.246 infra). Among the translators, ἐπεὶ is taken concessively by Allen (“Now as a 
matter of fact”) and Robin (“A vrai dire cependant, c’etait ἃ mon service qu’&tait le 
defunt”); cp. Ficino’s “quanquam qui periit, cliens atque minister meus erat” (on Fici- 
no’s Latin translations of Plato, see J. Hankins, Plato in the Italian Renaissance [Leiden, 
1991], 1:300-14; 2:465ff.). The Germans tend to echo Schleiermacher’s “Übrigens”. 


239This use of ἐπεὶ has been noted time and time again, though it has been 
forgotten repeatedly. See, e.g., Ὁ. Wyttenbach, Plutarchi Chaeronensis Moralia. 
Tomus 8. Index Graecitatis (Oxford, 1795-1830), 1:618; Fr. Ast, Lexicon Platonicum 
sive Vocum Platonicarum Index (Lipsiae, 1835-38), 1:757£.; Gebauer, 266ff.; Rehdantz, 
72, s.v., Forman, 285, 421, and esp. 461f. (which ought to be read carefully by all 
students of Platonic Greek); G. H. Billings, The Art of Transition in Plato (Chicago, 
1920), 64n.58, 65n.63 (this excellent monograph deserves wider recognition than it 
generally receives); P. Shorey, “Note on Herodotos 1.60,” CP 15, 1920, 89 (= Sel. Pap., 
1:189); also CP 17, 1922, 155 (= Sel. Pap., 2:242). That γε primarily marks the logical 
relation, and not the substantive ὅ...ἀ ποθανὼν, can be seen from the likes of Rep. 
352C7. Cp. Forman, 461; also, see my “Prologue” ad 2A3-4. 


240See, e.g., 5Ε2, which is an excellent parallel (see next note), also Forman, 421; 
Billings, 64f. On the use of namque to introduce a mythological or illustrative 
exemplum, see Fraenkel, Horace (Oxford, 1957), 185f. ad Carm. 1.22.9 (namque me 
silva lupus in Sabina); on καὶ γάρ, see my forthcoming “Prologue” ad 3B9-C3. 


241}eidel (1902) cites 8011, 9Β5, and 110] as instances of this allegediy 
concessive use of ἐπεί. He conveniently omits 12B9 (where the causal sense is unmis- 
takable) and eventually grants that SE2 (see Heidel ad loc.) — the closest parallel to our 
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and the same holds for the ἐπεὶ of 4C3, as the following argument will 
demonstrate. As soon as Socrates learns, to his great surprise,242 that 
Euthyphro is charging his father with a δίκη φόνου (3E7-4B3),243 he 
immediately infers (in accordance with the customary practice of the 
Athenians) that the victim must be a relation (4B4-6). Euthyphro, we 
saw, strongly rejects this premise, insisting that all that really counts is 
whether the deed was justly done — for, if unjustly, then the pollution is 
the same regardless of the status of the victim (4B7-C3). Now, even 
those who oppose a restrictive reading of the law, and allow “anyone who 
wished’ to prosecute a δίκη φόνου, admit that such prosecutions were not 
the norm; clearly, Euthyphro’s appeal away from the customary practice 
that agnate relations are to prosecute a murder is highly unusual — even 
if it was not legally impossible. Furthermore, Euthyphro’s appeal to the 
principle that only the justice of the deed is relevant, resting as it does on 
the doctrine of miasma, is more problematic still, since this factor of 
pollution seems to have carried no legal weight. Surely, then, what is 
required in 4C3ff. (ἐπεὶ κτλ.), as Euthyphro turns to his narration of the 
facts of the case, is a justification of the bold position staked in 4B7-C3, 
and not a retraction or retreat from it (“although, for the matter of 
that...) that would leave the remarkable claims of 4B7-C3 both unex- 
plained and, what is worse, unmotivated. On the other hand, if we take 
ἐπεὶ in its usual sense, i.e. causally, then all of these difficulties vanish. 
Euthyphro, we saw, began by offering the general principle that the 
agnation of the victim is irrelevant, claiming that all that matters is the 
Justice of the deed (4B7-C3), this is followed by a narrative account of 
the actual events of the case, intended to show that the father’s deed was, 
in point of fact, unjust (4C3-D5).24* As such, ἐπεὶ --- which must be 


passage in several ways (see n.240 supra and nn.244-245 infra) — is causal as well. 
Moreover, there is nothing uniquely concessive about either 8011 or 1101, while 9B5 
(adduced also by Burnet [1924] and by Schanz [1887, Samml.] as their single best 
example in the dialogue) is apparently not concessive at all (though it is highly ellip- 
tical), as is strongly suggested by 9B7 (!). At any rate, 9B5 is correctly given by Ast 
(1835-38), 1:758 thus: “Euth. 9.B: ἀλλ᾽ ἴσως οὐκ ὀλίγον ἔργον ἐστίν... ἐπεὶ (plene: nam 
ni ita esset, h.e. nisi difficilis res esset) πάνυ γε σαφῶς ἔχοιμι ἂν ἐπιδεῖξαί 01.” 


242Cp. 4A7, 11; see p.94 infra. 
243That Euthyphro’s charge is, in fact, a δίκη φόνου, and not some hypothetical 
γραφὴ φόνου (see n.5 supra), is made certain by a comparison of the exchange in 2A3- 


B1 with the question posed at 3E7-8 and Euthyphro’s tacit acceptance (3E9ff.) of the 
form of this question. Yet this is all that these passages prove for the topic at hand. 


244 This is why Euthyphro stresses the father’s neglect at 401 {{. ἐν δὲ τούτῳ τῷ 


χρόνῳ τοῦ δεδεμένου ὠλιγώρει τε Kal ἠμέλει ὡς ἀνδροφόνου καὶ οὐδὲν dv πρᾶγμα εἰ 
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elliptical (“I say this, because....”) — is now seen to mark a transition 
from the general statement of principle (4B7-C3) to, in this case, a 
particular application of it (4C3-D5).25° The entire passage, then, must 
run as follows: Euthyphro rejects Socrates’ initial premise (4B4-6) by 
appealing to the very different principle that all that really counts is the 
Justice of the deed (4B7-C3); he now remarks that he states this general 
principle because (ἐπεὶ) the actions of his father were, indeed, unjust. 
From this it is clear that all attempts to salvage the legality of Euthyphro’s 
case on the basis of 4C3-5 (ἐπεὶ κτλ.) are doomed to failure.246 


καὶ ἀποθάνοι, ὅπερ οὖν Kal ἔπαθεν: ὑπὸ γὰρ λιμοῦ καὶ ῥίγους καὶ τῶν δεσμῶν 
ἀποθνήσκει κτλ. (cp. n.176 supra). That this is precisely the role that is played by the 
narrative (4C3-DS5) is not often noticed, though a moment ’s reflection will show that this 
passage can have no other function, and though this role is confirmed by what follows 
not once, but twice. First of all, at 4D5-El, immediately after this narrative, Euthyphro 
concludes his speech by observing that the family is angry (ἀγανακτεῖ) because (ταῦτα 
δὴ οὖν...ὅτι; see Riddell, 818) he is prosecuting his own father, even though, as the 
family has it (ὥς φασιν ἐκεῖνοι), the father did not even kill the man (D7 οὔτε 
ἀποκτείναντι; cp. n.173 supra), and also because, even if he had (ei ὅτι μάλιστα), it is 
still impious for a son to prosecute his father for murder (D8-El): thus, D7 οὔτε 
ἀποκτείναντι answers the claim implicit in the narrative that the father killed unjustly, 
by stating that the father did not kill the man at all; D8-El, on the other hand, which is 
more densely packed (see n.154 supra), refers to the broader issue (see text below) that 
Euthyphro’s action remains impious, regardless of the facts of the case. This view of the 
narrative (4C3-D5) is then reconfirmed at 5SD-6A (though these two passages are not 
identical [cp. n.219 supra and n.245 infra], they are closely linked with one another): in 
5D-6A, Euthyphro offers, as his first attempt at a definition of the pious, the claim that 
the pious is what he is doing now — viz., prosecuting anyone who does anything unjust- 
ly (see 5D8-E2  Nya τοίνυν ἑ ὅτι τὸ μὲν ὅσιόν ἐστιν ὁ ὅπερ ἐγὼ νῦν ποιῶ, ee 

ε ἐπεξιέναι, 
ἐάντε πατὴρ ὧν τυγχάνῃ ἐάντε μήτηρ ἐάντε ἄλλος ὁστισοῦν..." ἐπεί, ὦ ER SEn, 
θέασαι ὡς μέγα σοι ἐρῶ τεκμήριον KTA.; cp. EAf. μὴ ἐπιτρέπειν τῷ ἀσεβοῦντι) --- and 
he supports this general proposition by introducing (see 5Ε2 ἐπεὶ) the mythological 
exemplum of Zeus who bound his father, Cronos, when this latter was unjust (6A 1f. ὅτι 
τοὺς ὑεῖς κατέπινεν οὐκ ἐν δίκῃ), just as Cronos punished his father on similar grounds 
(A3 δι᾽ ἕτερα τοιαῦτα); and so, to return to the point of comparison (A3 ἐμοὶ δὲ 
[apodeictic]), Euthyphro also acts against his father, when this latter too is unjust (A3-4 
ἐμοὶ δὲ χαλεπαίνουσιν ὅτι τῷ πατρὶ ἐπεξέρχομαι ἀδικοῦντι; and n.b. the emphatic 
position of the pple. ἀδικοῦντι; likewise, with 6A2 οὐκ ἐν δίκῃ, and with A3 δι᾽ ἕτερα 
τοιαῦτα). 


245Cp. SE2ff., where ἐπεὶ marks the transition from a general statement to an 
illustrative exemplum. In this latter passage, of course, the exemplum is presented as a 
proof (τεκμήριον; on this, and related terms, see K. Jost, Das Beispiel und Vorbild der 
Vorfahren bei den attischen Rednern und Geschichtschreibern bis Demosthenes [Pader- 
born, 1936], esp. 3-22; G. Kennedy, The Art of Persuasion in Greece [Princeton, 1963], 
99£f.; J. Martin, Antike Rhetorik: Technik und Methode [München, 1974], 106f.) of the 
more general claim, which surely is not the case with the narrative of 4C3-D5. 


246 We may now offer a second argument against taking ἐπεὶ concessively. It is 
obvious that the purpose of the narrative in 4C5-DS5 is to illustrate the point that the 
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We have completed our analysis of three separately important, but 
connected segments of text, and we have reached the following three 
conclusions. (1) 4B4-6 is an instance of an argumentum ex contrario; it 
is contrafactual, not potential, and thus suggests that Socrates at least 
assumes the law to be restrictive. (2) In 4B7-C3, Euthyphro dismisses 
this question of the status of the victim as utterly irrelevant, but he 
grounds his suit in a principle of justice that itself is rooted only in a 
doctrine (that of miasma) that bears no legal weight, and which appears to 
be entirely extra leges. (3) Finally, ἐπεὶ in 4C3 is causal, not concessive; 
it simply marks a transition from the general proposition (4B7-C3) to its 
particular application (the father’s deed).2?*° We readily concede that 
none of these arguments amounts to a mathematical proof of the proposi- 
tion that prosecution in a δίκη φόνου was necessarily restricted to the 
agnate relations of the victim. But this was not required; all that was 
needed was to show that the dialogue could be viewed, ex hypothesi, as 
consistent with a restrictive reading of the law. This has been 
accomplished quite easily, at least as regards certain specifics of the 
dialogue. Now, however, we are prepared to broaden our claim to a 
slight degree. For, if the foregoing arguments, based on a close and 


father did not act justly (n.244 supra), and it is equally clear that this passage has no 
bearing whatsoever on the question of the victim’s status. But if this is so, and if ἐπεὶ is 
also concessive, then 4C3-5 becomes parenthetical, and the logic of the passage is 
disrupted thus: (a) is the victim a relation? (4B4-6); (Ὁ) well, all that matters is whether 
the deed was justly done (4B7-C3); (c) though, for all that, the victim was a dependent 
(4C3-5); (d) therefore (οὖν), the father killed unjustly (4C5-D5). Surely, this is 
impossible. Instead, ἐπεὶ is causal, and the οὖν of C5 (as also C6) is simply narrative 
and continuative; cp., e.g., Rep. 327B2, 328C3, et saep., also Wyttenbach, 1:618 (“post 
hoc οὖν abundat”); Denniston, 425f.; Des Places, Etudes sur quelques particules de 
liaison chez Platon: OYN et ses composes, APA, TOINYN (Paris, 1929), 60f. The 
causal sense of our passage has been noted explicitly (apart from Billings, 65n.63) only 
twice, so far as I am aware. In his earlier commentary (1823; see n.148 supra), 
Stallbaum ad 4C πελάτης τις Av ἐμός says “De particula ἐπεὶ in principio sententiae nam 
significante....”; he later (1836) changed his mind, apparently (nn.235-236 supra), and 
for the worse. Wohlrab, in the fourth and final edition of his fine commentary (1900), 
says “ἐπεὶ, denn. Vgl. SE 8D 12B. Ebenso ὡς 15C”, just as he stated it in his third 
edition (1887); yet in his elaborate note on Tht. 142C.10 (1891; see n.238 supra), he 
states (by a slip of memory, perhaps) of several passages, including 4C3: “His locis 
omnibus ἐπεί concessive usurpatur”. At gemini lapsu delubra ad summa dracones 
effugiunt. Though he does not cite 4C3 in his Lexicon Platonicum (see above), Ast 
elsewhere (Platonis Quae Exstant Opera. Accedunt Platonis Quae Feruntur Scripta ad 
Optimorum Librorum Fidem Recensuit, In Linguam Latinam Convertit, Annotationibus 
Explanavit, etc. [Lipsiae, 1825], 8:61) renders our passage thus: etenim [cp. καὶ γάρ] is 
qui perit mercenarius [n.b.] erat quidam meus; et [οὖν] quum agrum coleremus in Naxo, 
etc. One hundred and seventy years of discussion has yet to improve on this translation. 


24T Eor a more synoptic view of this entire passage, see below. 
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unbiased analysis of the text of the dialogue, fall short (as they must) of a 
demonstrative proof of the given proposition in Attic legal procedure, yet 
they offer scant support — or, more precisely, perhaps, no support at all 
— to those who continue to oppose a restrictive reading of the law. To 
this extent, then, the Euthyphro actually strengthens our previous 
conclusions.2#8 


The only task that remains is for us to situate our discussion of 
Euthyphro’s case into the broader context of the dialogue as a whole; that 
is, to offer some indication as to how the Euthyphro may be interpreted if 
prosecution in ἃ δίκη φόνου was indeed restricted to the agnate relations of 
the victim. We hope thus to assuage those who claim that the dialogue 
cannot be so interpreted. Admittedly, as I am fully aware, a complete 
analysis of the Euthyphro will not be achieved in the present setting. 
Such an undertaking would require a separate volume devoted to just this 
topic. (Yet this, in turn, could not be undertaken profitably until we had 
first solved for the problem of Euthyphro’s case.) And so, keeping these 
very real limitations always before us, I will state my views briefly and 
categorically. 


Relative to the dialogue as a whole, the Euthyphro has an extremely 
long dramatic introduction, amounting to nearly one-third of the dia- 
logue’s entire length. This introduction actually breaks into two distinct 
parts: the first, dealing with Socrates’ famous trial on a charge of impiety 
(γραφὴ ἀσεβείας; cp. 5C7, 12E3; Apol. 35D1-2), introduced by a certain 
Meletus (2A1-3E6); the second, marked by a clear transitional collocation 
(δὲ δὴ), dealing with Euthyphro’s case (3E7-5D7). These two topics, 


248 We are discussing the Euthyphro from the point of view of Greek homicide 
procedure, and it is thus that our analysis of the dialogue remains slightly tentative. If, 
however, we were considering the dialogue from its own point of view, and if we also 
could take it as firmly established that the right of prosecution was restricted to agnate 
relations, then our analysis of 4B4-D5 would be just the same, but with this one 
difference: our conclusions regarding this section of the dialogue would now be 
considered as certain. 
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moreover, intersect at several points, most prominently at SA3-B7 (cp. 
C4-8) and at the dialogue’s close (15SES-16A4). As such, these two trials 
cannot be kept wholly apart from one another, and something must be 
said as regards each of them. We will start with the second, with 
Euthyphro’s case, as this has the most immediate bearing on the subject at 
hand. 


While we have been focusing on the purely procedural question of 
who had the right of prosecution in Euthyphro’s case, Plato’s own em- 
phasis lies elsewhere — viz., on the highly unusual fact that it is his own 
father whom Euthyphro chooses to prosecute: so, as soon as the dialogue 
turns from a discussion of Socrates’ case to that of the case of Euthyphro, 
we discover that Euthyphro is proceeding against his own father (3E7- 
4A6), and it is just this very fact — as Euthyphro himself anticipates 
(4A1) — that occasions Socrates’ first expression of surprise (4A7 Ὁ σός. 
ὦ βέλτιστε;); only then do we learn that the charge is a charge of murder 
(4A9-10), which prompts Socrates’ second exclamation (4All 
Ἡράκλεις!). This exchange (3E7-4A11) is finally punctuated by Socrates’ 
ironic praise (4A11-B2; cp. 4E4-8) to the effect that Euthyphro must be 
very wise indeed to engage in so extraordinary a case. This focus is 
maintained consistently throughout the dialogue (4D5-El, E6-8, 5B3-5, 
5SD-6A, 8B1-4, 9A1-8, 15D4-8). As others have noted (e.g., Gigon, 20 [= 
Studien, 204]; Hoopes, 2[.; Klonoski [1984], 128f.), such a prosecution 
of one’s own father, even if it was not legally prohibited (Lipsius, 508; 
Morrow [1937], 221; Parker, 137n.133), still would have struck the 
Athenians as grossly impious, since one was supposed to honor one’s 
father and mother on every occasion (cp. Harrison, 1:70-81; Dover 
[1974], 273ff., 302ff.; Rhodes, 629ff.; X. de Schutter, “Piete et impiete 
filiales en Grece,” Kernos 4, 1991, 219-43), as Euthyphro’s family states 
at 4DIf. (ἀνόσιον γὰρ εἶναι τὸ ὑὸν πατρὶ φόνου ἐπεξιέναι). This was a view 
that Plato himself generally endorsed (see Shorey [1933], 390f., 400f., 
468 ad Crito 5SOEf.; also Morrow [1960], 467f.). It is oniy in this con- 
text, however, of Euthyphro’s strange prosecution of his own father, that 
Socrates finally raises this topic of the victim’s status. In accord with the 
requirements of Greek homicide procedure, which we now may assume 
to have been restrictive, Socrates supposes that the victim was a relation 
(4B4-6). Euthyphro, as we saw, rejects this requirement on grounds that 
are entirely extra leges, claiming that all that matters is the justice of the 
deed, and adducing the case of his father as one who killed unjustly. As 
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such, Euthyphro has taken up what contemporaries would view as an 
extraordinary case, prosecuting his own father for murder, and he does so 
(and this is the point) without being bound by any legal necessity. In fact, 
not only was Euthyphro in no way bound to prosecute, as he was neither a 
master nor an agnate relation to the victim; he was actually barred from 
prosecution on this same ground. Wohlrab (ad 4C πελάτης) aptly 
comments: “Dass aber ein so wunderlicher und exaltierter Mensch, als 
welcher Euthyphron hier dargestellt wird, einen Prozess anstrengen will, 
ohne das formelle Recht auf seiner Seite zu haben, kann durchaus nicht 
befremden” (italics mine). Euthyphro now concludes his speech at 4D5- 
E3 by stating that the family is angry with his decision to prosecute his 
father for murder (4D5-El), even though, as they have it, the father did 
not kill the man, and because, even if he had, it is impious for a son to 
prosecute his father for murder. Euthyphro rejects the family’s complaint 
by announcing that they are ignorant (El κακῶς εἰδότες) of the god’s 
conception of piety (El-3), thereby implying (and cp. 4E4-5A2) that the 
family lacks Euthyphro’s own special knowledge of what the gods 
believe. This last point is of fundamental importance for the topic at 
hand. As we saw, when confronted with the customary expectation that 
only a victim’s relative would prosecute for murder, Euthyphro failed to 
justify his current proceedings on legal grounds, but had recourse instead 
to a principle that was extra leges. Now we discover that even this trans- 
legal principle is grounded in Euthyphro’s exceptional claim to know 
what the gods think about the pious and the impious. As a result, 
Euthyphro’s bold rejection in 4B7ff. (Γελοῖον κτλ.) of Socrates’ supposi- 
tion concerning the status of the victim, while firm and unwavering, is not 
quite so unequivocal as it first appeared, for it neither has, nor claims any 
bearing on the purely legal aspect of the case; instead, it relies solely on 
Euthyphro’s dubious claim (and cp. 3B9-C4 [with n.162 supra], E4-6 
[with C4-5], 4A11-B3, D9-5A2, B8-C3, E2ff., 6B5-C7, 7A4-5, 8B7-9, 
9B4-10, 14A11-Bl, etc.) to a specialized knowledge of what the gods 
think to be pious. It is just this very claim, in fact, which is immediately 
underlined by Socrates’ second observation (4E4-8 Σὺ δὲ δὴ.. οὑτωσὶ 
ἀκριβῶς οἴει ἐπίστασθαι περὶ τῶν θείων ὅπῃ ἔχει; cp. 4A11-B2) regarding 
Euthyphro’s remarkable talents. To be sure, Euthyphro’s claim to an 
expert’s knowledge sets the stage for the remainder of the dialogue, as 
Euthyphro is induced to offer a series of definitions, each of which is 
subjected to a rigorous and critical examination (elenchos), and then 
rejected. Yet this does not render the whole procedure futile. Plato 
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believes that our actions are determined in no small measure by the 
conceptions we hold (e.g., 15D2-8 οἶσθα γὰρ εἴπερ τις ἄλλος.... ei γὰρ μὴ 
ἤδησθα σαφῶς τό τε ὅσιον καὶ τὸ ἀνόσιον. οὐκ ἔστιν ὅπως ἄν ποτε 
ἐπεχείρησας... πατέρα διωκάθειν φόνου. ἀλλὰ καὶ τοὺς θεοὺς ἂν ἔδεισας.... καὶ 
τοὺς ἀνθρώπους ἠσχύνθης; cp. 2C5-8, 4411-Β2, Ε4-8, SAB, 9AB, 15E- 
16A). Consequently, our beliefs have practical consequences, and our 
Jalse beliefs may have harmful consequences. So it is, in the present 
instance, that Euthyphro, a self-professed expert on the nature of piety, 
has taken up a drastic and potentially impious case on the conviction that 
he, at least, possesses a special knowledge of what the gods deem pious 
— though, as it will soon emerge, he cannot even state precisely what the 
pious is. This false conceit that we know what we do not really know is 
the worst possible type of ignorance (Apol. 29B1-2 καίτοι πῶς οὐκ ἀμαθία 
ἐστὶν αὕτη ἡ ἐπονείδιστος. ἡ τοῦ οἴεσθαι εἰδέναι ἃ οὐκ οἶδεν; cp. Shorey 
[1933], 490 ad Lys. 218AB, 547 ad Symp. 203-4; L. Tarän, “Platonism 
and Socratic Ignorance [With Special Reference to Republic I],” in Ὁ. 1. 
O’Meara, ed., Platonic Investigations, Studies in Philosophy and the 
History of Philosophy 13 [Washington, D.C., 1985], 88ff., 97f.; on 
ignorance as a source of evil, see esp. H. Cherniss, “The Sources of Evil 
According to Plato,” PAPS 98, 1954, 23-30 [= idem, Selected Papers, ed. 
L. Tarän {Leiden, 1977}, 253-60]). We need to uproot this deleterious 
ignorance by subjecting this conceit to a rigorous and cathartic examina- 
tion, thereby producing what is surely a better sort of ignorance in which 
one knows that one does not really know (Apol. 21B-D, 23Aff., Meno 
84A-C, Soph. 229E-230E, esp. D2-5 τὰς τοῖς μαθήμασιν ἐμποδίους δόξας 
ἐξελών. καθαρὸν ἀποφήνῃ καὶ ταῦτα ἡγούμενον ἅπερ οἶδεν εἰδέναι μόνα, 
πλείω δὲ μή. ΘΕΑΙ: Βελτίστη γοῦν καὶ σωφρονεστάτη τῶν ἕξεων αὕτη; On 
ἕξις in Plato, see Tarän [1975], 360f.). This is accomplished when the 
interlocutor, under the pressure of the Socratic elenchos, is reduced to that 
state of conscious confusion, called aporia, whereupon he finally realizes 
that he does not know what he thought he knew (e.g., Meno 79E-80D; 
also Tarän [1985], 88n.8.). This state of aporia, reached at the close of 
several of the Platonic dialogues, has a decidedly salutary effect upon the 
interlocutor and, by extension, upon the presumptive reader — for these 
eritical, elenctic ‘purifications’, though themselves largely negative, are 
still preparatory to the search for a positive type of knowledge (Meno 
84A-C, etc.). The Euthyphro has something to say on this latter point as 
well. Plato believed that no act per se is absolutely good or bad (Shorey 
[1933], 490 ad Lys. 216C;, idem, Plato, The Republic, with an English 
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Translation [London, 1930-35], 1:19n.d), that it can only be judged to be 
so when viewed in relation to some absolute standard or norm (see, e.g., 
Shorey, The Unity of Plato’s Thought [Chicago, 1903], 9ff., Cherniss, 
“The Philosophical Economy of the Theory of Ideas,” AJP 57, 1936, 
445-56 [= εἰ. Pap., 121-32]; also Aristotle’s Criticism of Plato and the 
Academy [Baltimore, 1944], 206-20, esp. 214n.128; Tarän [1985], 92f.). 
Hence, the search in the Euthyphro (and elsewhere) for the eidos (6D11), 
idea (5D4, 6D11, E3), or ousia (11.417) that will serve as a paradigm ((va 
eis ἐκείνην ἀποβλέπων καὶ χρώμενος αὐτῇ παραδείγματι) by which to 
measure the ethical value of any particular act (6E3-6). In the present 
dialogue, admittedly, this universal will not be discovered. Despite some 
claims to the contrary (most notably, Bonitz, “Zur Erklärung des Dialogs 
Euthyphron,” in Platonische Studien, 3 Aufl. [Berlin, 1886], 227-42), the 
dialogue ends unambiguously on a ‘negative’ note (15C11-D2, EI-2, 
ESff.), without any positive account of piety having been obtained. But 
the search for a definition has not proved utterly useless, for Plato 
demonstrates, albeit indirectly, through Euthyphro’s continued failure to 
grasp the universal, precisely the need for the assumption of such 
universals; he succeeds, moreover, in the purely critical task of defining 
and specifying the very type of object that he thereby hopes to discover. 


Yet this does not exhaust the role that is played by Euthyphro’s case 
in the dramatic structure of the dialogue. Many students of the dialogue 
have supposed that the Euthyphro has an apologetic aim. This view is 
generally predicated on the assumption that Euthyphro is a figure of 
Athenian orthodoxy. The argument runs as follows: Socrates is being 
charged with impiety by a certain Meletus, apparently enforcing an out- 
raged public opinion (2A-3E; cp. Apol. 21A-24B); but if Euthyphro, a 
self-professed expert on matters of religious orthodoxy, himself does not 
know what the pious is, then we cannot expect Meletus, a mere politician 
(2C8-D1), to have much of a valid case. Leaving aside the problematic 
nature of this particular view of Meletus, this interpretation of the 
dialogue inevitably falls if Euthyphro is not, as we have agreed (n.221 
supra), a figure of Athenian orthodoxy. On the other hand, neither can an 
apologetic interpretation of the dialogue be dismissed out of hand (as it is, 
e.g., by Bonitz, 238ff.,; Friedländer, 2:312n.2; Allen, 8f.). Admittedly, 
the bulk of the dialogue deals with Euthyphro’s case and with the search 
that emerges from it. But the dialogue opens (2A1-3E6) and the dialogue 
closes (15E5-16A4) with a discussion of Socrates’ case, which thereby 
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‘brackets’ the entire work. This structure quite obviously casts the 
account of Socrates’ case into high relief, since it is only in this context of 
Socrates’ trial that Plato introduces his discussion of Euthyphro’s case. 
There are, moreover, several points of contact between the two trials. For 
example, there is a purely formal symmetry, not previously noticed, such 
that three distinct questions are raised in identical sequence for each of 
the two parallel cases: is the interlocutor prosecuting or defending (cp. 
2B1-5, with 3E8-9); who is the opponent (2B6-11, with 3E10-4AB8); 
what is the charge (2B12ff., with 449-10). Also, as we stated previously, 
the trials intersect more than once as Socrates repeatedly claims that he 
will use the lessons to be drawn from Euthyphro, and from Euthyphro’s 
case, in his defense against Meletus (ΔΑΒ, 15E-16A). On the surface, 
however, this device appears to be ironic, since neither horn of the dilem- 
ma posed by Socrates at SA9-B5 is really acceptable (with SA9-B2 καὶ ei 
μέν... Εὐθύφρονα ὁμολογεῖς σοφὸν εἶναι τὰ τοιαῦτα, cp. 3B9-C2 καὶ ἐμοῦ [sc. 
Euthyphro] γάρ τοι, ὅταν τι λέγω ἐν τῇ ἐκκλησίᾳ περὶ τῶν θείων, προλέγων 
αὐτοῖς τὰ μέλλοντα, καταγελῶσιν ὡς μαινομένον; with SB2ff. ei δὲ μή, 
ἐκείνῳ τῷ διδασκάλῳ [and n.b. 3(7-})9] λάχε δίκην... ὡς τοὺς πρεσβυτέρους 


διαφθείροντι, cp. 2C2-3A5, esp. C3-8 ἐκεῖνος γάρ... οἷδε τίνα τρόπον οἱ νέοι 
διαφθείρονται... καὶ κινδυνεύει σοφός τις εἶναι, καὶ τὴν ἐμὴν ἀμαθίαν κατιδὼν 
θείον \ R ὑτοῦ....; also 3Alf. τοὺς τῶν νέων τὰς 


βλάστας διαφθείροντας). But most important of all are the contrasts and 
similarities that are to be found between the various characters. So, as is 
frequently said, Euthyphro is something of a foil for Socrates: one is old, 
the other is young; one is defending a γραφή (2A5-B2), the other is 
prosecuting a δίκη; one disclaims any special knowledge of piety, the 
other eagerly assumes it (cp. Schanz [1887, Sammi.], 10f.; Heidel, 14; 
Hoerber, 98f.; Klonoski [1986], 132n.5). Less often noted, but equally 
certain is the fact that Euthyphro and Meletus, for all their significant 
differences, are nevertheless, in certain critical ways, actually doublets of 
one another (see, e.g., Höttermann, 65ff.; ὟΝ. K.C. Guthrie, A History of 
Greek Philosophy [Cambridge, 1962-81], 4:107£.). Both the youthful 
Meletus (2B7ff., esp. Βδ νέος γάρ..καὶ ἀγνώς [= adolescentia et rerum 
imperitia {Stallbaum}; cp. Ant. 1.1 Νέος.. καὶ ἄπειρος δικῶν; see my forth- 
coming “Prologue” ad loc.], C2f. τὸ γὰρ νέον ὄντα; C7 ἡλικιώτας αὐτοῦ) 
and the youthful Euthyphro (12A4; cp. Apol. 25D8f.; Taylor’s claim 
[76f.] that Euthyphro is middle-aged depends on dating the Cratylus to 
the start ofthe Archidamean War; but see ME£ridier, 46f.) are prosecuting 
their elders (cp. 2C2-3A5, with 4A, 5B, 9A) on capital charges. Both 
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Euthyphro and Meletus act on the conceit that each has a special 
knowledge of the issue at hand (on Euthyphro, see above; for Meletus, 
cp. 2C2-5 τὸ γὰρ νέον ὄντα τοσοῦτον πρᾶγμα ἐγνωκέναι οὐ φαῦλόν ἐστιν. 
ἐκεῖνος γάρ. ὥς φησιν, οἷδε τίνα τρόπον οἱ νέοι διαφθείονται καὶ τίνες οἱ 
διαφθείροντες αὐτούς, C5 σοφός τις, (6 κατιδὼν, SA7-8); both act against 
those whom they claim lack just this very knowledge (cp. 2C6 τὴν ἐμὴν 
ἀμαθίαν κατιδὼν [of Socrates’ ignorance; also 16A2 οὐκέτι ὑπ᾽ ἀγνοίας], 
with 4EI κακῶς εἰδότες [of Euthyphro’s family]). Clearly, the two trials 
are meant to reflect on one another. Gigon, 7 (= Studien, 189), puts it 
well: “Szenisch liegt die Situation vor, dass Sokrates und Euthyphron 
einander auf dem Wege zum Gerichtsgebäude begegnen. Sokrates, der 
alte Mann, ist im Begriff, von Meletos, dessen Jugund scharf 
hervorgehoben wird, der Gottlosigkeit und der Jugendverführung ange- 
klagt zu werden. Der junge Euthyphron ist im Begriff, seinen alten Vater 
einer gottlosen Tat anzuklagen. Platons kompositorische Absicht besteht 
also offenbar darin, die zwei Prozesse mit einander zu konfrontieren und 
zwar so, dass Sokrates gerechtfertigt wird, Euthyphron aber nicht. 
Daran, dass Sokrates Euthyphrons Vorgehen gegen den eigenen Vater 
verurteilt, soll sich erweisen, dass die Anklage gegen ihn selber in beiden 
Punkten unrecht hat” (italics mine). The dialogue opens, then, with a 
discussion of Socrates’ case (2Al-3E6). Some of the problems 
associated with this trial are stated in our passage, including the fact that 
Meletus is driven by the conceit that he, unlike Socrates (2C6), knows 
how the young are corrupted and who it is that corrupts them (2C3-5). 
But these problems are not fully developed. They will be treated at 
greater length in the Apology, in the Crito, and in the Phaedo. (This of 
itself suggests that the Euthyphro was meant, at least in some sense, to be 
read together with these other dialogues of the First Tetralogy; pace 
Zeller, 2.1:496n.2.) Soon the discussion turns to Euthyphro’s case (3E7). 
As it happens, the extraordinary nature of this proceeding — let us say it, 
its legal impossibility — is immediately underlined by Socrates at 4B4-6, 
and in the lines that follow. On the other hand, it is only gradually, as the 
dialogue unfolds, that the reader begins to recognize the close similarity 
between certain salient features common to Euthyphro and to Meletus, 
and especially between the conceits that drive their respective actions. 
And so, it is thus that Plato casts a stunning light on Meletus’ prosecution 
of Socrates through the prism of Euthyphro’s attack on his own father, 
and by highlighting the conceits that underlie Euthyphro’s prosecution, 
Plato leads the reader, with the surest of hands, to doubt the equally 
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specious claims of Meletus, long before these claims themselves are 
subjected to scrutiny (ἐξετάσωμεν) and exploded in the Apology (24B3- 
28Al; esp. 26A8-B2). This is how the Euthyphro serves an apologetic 
aim. Clearly, then, if we may summarize briefly the chief point of the 
present section, the legal impossibility of Euthyphro’s case is not at all 
hard to square with a sound interpretation of the dialogue. 


CONCLUSION 


We have seen that there was no ambiguity in Drakon’s original code 
concerning the right of prosecution, in spite of the fact that there was no 
explicit injunction to the effect that only the relatives or master of a slave 
could prosecute. The code itself was clearly intended to be restrictive. 
Nor is it the case that later litigants assumed there to be any ambiguity 
within the law. At least, in the one forensic speech that explicitly deals 
with this question, we saw that the Trierarchos himself supposed that he 
could not prosecute the old woman’s murder precisely and only because 
he was neither a relative nor her master. He clearly suggests that he could 
have proceeded only if he had lied on just this issue under oath — which, 
he assures the jury, he would not have dared to do. This, in turn, implies 
what is actually stated parenthetically: that litigants in a δίκη φόνου had to 
swear an oath of relationship, presumably as part of the standard 
diomosia. There is, in fact, no contradictory evidence; in every case 
known to us in which a δίκη φόνου is at issue, the prosecution is formally 
led by the relatives or by the master of the deceased.?*9 The Euthyphro 
proves no exception. Euthyphro’s case, the legality of which is immedi- 
ately challenged by Socrates precisely on this point of the victim’s status, 
ultimately rests on principles that are extra leges. In fact, though we are 
not told the outcome of a case that may well be fictitious, both the 
specifics of Plato’s careful composition and a general consideration of the 
broader context of the dialogue are fully consistent with the claim that 
Euthyphro had no legal case, and offer no support whatsoever to those 
who oppose a restrictive reading of the law. We must conclude, 
therefore, from our review of the evidence, that Athenian law was indeed 
restrictive de jure as regards the question of who had the right of 
prosecution in a δίκη φόνου. 


The foregoing argument, of course, cannot prove that it was 
absolutely impossible de facto for a homicide proceeding initiated by a 
non-relative to come to trial. So, it is generally presumed that the 
Basileus, as presiding magistrate in homicide procedures, had the right to 
pronounce a case inadmissible on diverse grounds; but, as we saw, the 
Basileus (who did not much resemble a modern judge) was likely to err 


249 66 Gagarin (1979), 305. 
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instead on the side of caution, and allow a disputed case to proceed. 
Once the trial itself had actually begun, purely technical considerations 
became less dominant still. The vagueness of Athenian laws seems to 
have provided a great deal of leeway for the jury to become the ultimate 
arbiter of all decisions.25° The jury did not even need to distinguish fact 
from law,25l and cases were rarely decided on purely procedural 
grounds.25? As such, the jury could be persuaded by factors that a 
modern court ought to deem irrelevant.253 But when all is said and done, 
such considerations as these, apart from establishing the rather informal 
nature of Athenian law generally, still fail to prove that a charge οἵ homi- 
cide initiated by a non-relative or -master could ever have come to trial. 
Such considerations indeed reflect the ingenuity of modern scholarship as 
to how such a case might conceivably have found its way to court, but 
they do not in any way show that such a case could in fact have gone to 
trial. Consequently, that proponents of the restrictive reading cannot 
prove that it was absolutely impossible that such a case — in violation of 
every oath, every injunction, every social and legal expectation — might 
nevertheless (though there are no known instances), at least in theory, 
have found its way to trial, is hardly a compelling argument for the claim 
that “anyone, in fact, could prosecute a δίκη pövou.’ Still, the limitations 
of the restrictive argument must hereby be acknowledged. 


That such hypothetical conjectures as these should have determined 
some interpretations of Attic law is ultimately due to a reliance upon 
several erroneous assumptions. These are easily stated. In the first place, 
it is anachronistic to believe that ancient Athenian law would have felt the 
need to circumscribe precisely the limits of its injunctions. As such, the 
failure to state the negative complement of who was not to prosecute 


250 Ar. "AB. Πολ. 9.1; cp. Bonner-Smith, 1:151f.; Ruschenbusch, “AIKAZTHPION 
ΠΆΝΤΩΝ KYPION,” Historia 6, 1957, 257-74; Harrison, 2:48; Dover (1974), 292ff.; 
Sealey (1994), S1ff. 


251 As Bonner-Smith, 2:87f. point out, Athenian juries did not need to observe the 
maxim ad questionem iuris non respondent iuratores; ad quaestionem facti non 
respondent iudices. The dicast was both iurator and iudex. 


252See previous notes; also Bonner (1927), 74f., 178f., 188-93; cp. the cases 
discussed by Gagarin (1979), 317ff. 


253E.g., by the tears of the defendant’s wife and children (Harrison, 2:163f.; also 
Riddell, xxii); by prejudicing the character of one’s opponents (see W. Voegelin, Die 
Diabole bei Lysias [Basel, 1943]; see n.125 supra); by appeals of the advocate to 
services he himself has rendered to the state (Lys. 12.86, 16.13, 21.1, etc.; cp. Pl. Apol. 
32A8, with Burnet [1924] ad loc.), and the like. 


Conclusion 103 


proves nothing about the law’s intent.25* Secondly, and more 
fundamentally, there is often a failure to realize that the sanctions that 
enforced the Attic codes (certainly in the early period, but later as well) 
were as often as not primarily social and religious, rather than strictly 
legal, and that in antiquity this situation was not perceived usually as a 
sign of the weakness of these sanctions.2°° But if this is so, then 
Gagarin’s distinction between “mere” legal expectation and legally 
enforceable restrictions is, I believe, equally anachronistic, and the 
principal support for his position is thereby undermined.256 Thirdly, a 
concern over miasma and its generalized effect on the polis, which played 
so prominent a role in the Tetralogies of Antiphon and in other literary 
sources, has sometimes been thought to provide a powerful motive for the 
city to act in a way that was contrary to the traditional (and restrictive) 
procedure. But as we have seen, there is no trace of this concern over 
pollution ever having this effect in actual legal settings — however else 
specific individuals, such as Euthyphro or the author of the Tertralogies, 
may have felt about the matter.257 Finally, and most importantly of all, 
opponents of the restrictive interpretation of the law have failed to 
appreciate the fact that such cases as they envision were not to be 
undertaken simply because there was no reason at all for such a case to be 
taken up. Murder was and remained a private suit, rooted in the family’s 
right of vengeance, which itself was grounded in the fundamental 
solidarity of the ancient oikos — and not in any abstract, moral or social 


254Gagarin (1979), 301, correctly observes that scholars expect too much clarity 
from the ancient codes (cp. Nörr, 652; Thür [1990], 146), and he uses this observation 
in support of his claim that Attic homicide law was not fully or explicitly restrictive. 
But the lack of precision he observes in the formulation of the early codes more properly 
implies that the staternents of the codes are to be understood in the context of the general 
assumptions of the time, and that the failure to state explicitly both who was to 
prosecute, and therefore, who was not to prosecute, hardly proves that the code was 
unclear in its original intent. 


255 We have already seen in the case of perjury (n.138 supra) that the sanctions that 
enforced true oaths were not legal ones. Many other examples could be adduced; see 
next paragraph infra. 


256 While I believe that Gagarin’s argument is thus vitiated by the introduction of 
an anachronistic distinction, his excellent discussion in the first chapter of Early Greek 
Law shows that Gagarin is fully aware of the fact that one cannot understand rule 
formation and rule enforcement in the archaic community solely in terms of positive 
statute law. 


25T See pp-82ff. supra; also Parker, 119ff., who explicitly notes miasma’s lack of 
coercive power. 
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considerations.2°® Indeed, the notion of the sanctity of life?°? and, more 
critically perhaps for the issue at hand, that of the over-riding 
requirements of the ‘body politic’ or ‘State’, are both essentially later 
developments.260 That a discussion of these topics began to find their 


258 As to the private nature of homicide, even as it survived into the Fourth Century 
B.C., one may consider such passages as, e.g., Dem. 23.39 ei δὲ τοῦτ᾽ ἔσται [sc. if the 
rights of exile are not observed], ἡ μόνη λοιπὴ τοῖς ἀτυχοῦσιν ἅπασι [sc. those who 
have murdered] σωτηρία διαφθαρήσεται. ἔστι δ᾽ αὕτη τίς; ἐκ τῆς τῶν πεπονθότων 
μεταστάντα εἰς τὴν τῶν μηδὲν ἠδικημένων ἀδεῶς μετοικεῖν; also 842, where exile is 
again described as ὃ τοῖς ἀτυχοῦσιν ὑπάρχειν εἰκὸς παρὰ τῶν ἔξω τῶν ἐγκλημάτων 
ὄντων; also Ant. 4.4.11 τὸν δὲ μιαρὸν τῷ χρόνῳ ἀποδόντες φῆναι τοῖς ἔγγιστα 
τιμωρεῖσθαι ὑπολείπετε; 6.4-5 κἂν μὴ ὁ τιμωρήσων ᾧ. The presuppositions of these 


lines ought to be clear. 


259On the extremely difficult and delicate problem of the emergence of the 
individual in antiquity, see (by way of illustration) Glotz (1904), 95ff.; L. R. Famell, The 
Higher Aspects of Greek Religion (London, 1912); Hirzel, Die Person: Begriff und 
Name Derselben im Altertum (Munich, 1914); R. Mondolfo, La Comprensione del 
soggetto umano nell’antichitä classica, tr. L. Bassi (Firenze, 1958); E. Benveniste, Le 
Vocabulaire des institutions indo-europeennes (Paris, 1969), 1:328ff.,; H. Fränkel, Early 
Greek Poetry and Philosophy, tr. M. Hadas and J. Willis (New York and London, 1973), 
527ff.; A. Snodgrass, Archaic Greece: The Age of Experiment (London, 1980), 160- 
200; J. N. Bremmer, The Early Greek Concept of the Soul (Princeton, 1983), esp. 66ff.; 
Parker, 251ff. Of course, we must not carry this argument too far. The Greeks, from the 
time of Homer onwards, i.e., the Greeks of the historical period, always had a taste for 
the strong personality (so Bremmer, 67f.); they were not nearly as anonymous as, for 
example, were the sculptors of the High Middle Ages (cp. Ullmann, The Individual and 
Society in the Middle Ages [Baltimore, 1966], 32ff., 104ff., 138n.74); for a relatively 
early (i.e., 6th Cen.) interest in culture-heroes, see Tulin, “Xenophanes Fr. 18 D.-K. and 
the Origins of the Idea of Progress,” Hermes 121, 1993, 136n.38; for Plato’s ‘already’ 
critical treatment of excessive ἰδίωσις (Rep. 462B), see L. Edelstein, “Platonic Anonym- 
ity,” AJP 83, 1962, 14n.33; also Shorey, “Plato and the Stoic OIKEIOSIS in the Berlin 
Theaetetus Commentary,” CP 24, 1929, 409f. (= Sel. Pap., 1:442f.); idem, “Plato’s Laws 
and the Unity of Plato’s Thought, I,” CP 9, 1914, 358f. (= Sel. Pap., 2:227f.),; finally, 
for the incipient legal rights of the ‘individual’, see Hansen (1991), 76f. — though it is, 
perhaps, the highly tentative nature of the rights there enumerated that remains most 
striking. 

2607: is difficult for us to imagine a situation in which murder would not be of 
paramount concern to the ‘body politic’ or ‘State’. But such concerns are clearly 
anachronistic. Admittedly, classical scholars of the highest caliber, at least those in the 
English-speaking world (the French tend to use the less objectionable term, cite), 
continue to describe the ancient πόλις as a ‘State’ (see n.3 supra); yet Medievalists, 
toiling in a field well littered with documents in which one can actually witness the 
formation and development of the modern, ‘corporate’ State, have long been pointing 
out the difference between ancient and modern conceptions; see, e.g., C. H. McIlwain, 
Constitutionalism: Ancient and Modern, rev. ed. (Ithaca and London, 1947), 23-40, esp. 
36ff.; A. London Fell (n.3 supra); also, in a somewhat different, though analogous 
context, Ullmann, Papst und König: Grundlagen des Papsttums und der englischen 
Verfassung im Mittelalter (Salzburg und München, 1966), 32f. While the idea of the 
corpus populare, commonly associated with John of Salisbury, can, perhaps, be traced 
to the Greeks (though only by implication; see Isoc. 7.14; 12.138; Dem. 24.210, Ar. 
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way, in rudimentary form, into the philosophical debates of the Fourth 
Century, obviousiy should have no bearing upon our interpretation of 
Attic legal procedure of this same period. 


The fact is that the family had the right — and perhaps the moral 
obligation — to prosecute on behalf of their own, and the failure to do so 
could lead to disgrace.261 Yet there was no way that the family could be 


Pol. 1295240f. (cp. W. L. Newman, The Politics of Aristotle {Oxford, 1887-1902}, 
1:210n.1]; Sext. Emp. Adv. Math. 2.31), the legal concept of incorporation cannot; see, 
e.g., J. -P. Waltzing, Etude historique sur les corporations professionnelles chez les 
Romains depuis les origines jusqu’ä la chute de l’empire d’occident (Louvain, 1895- 
1900), esp. 1:339ff., 2:139ff.; Ullmann, ibid., 38ff.; (1975), 33f., 36f., 47f. Of course, 
the πόλις did have certain features that would be constitutive of a modern ‘State’: it had 
institutions, magistrates, and laws (see Hansen, “On the Importance of Institutions in an 
Analysis of Athenian Democracy,” Cl. Med. 40, 1989, 107-13), it clearly allowed for 
the delegation of power. To this extent, then, government “was something separate from 
the folk-ways of the community....” (cp. Strayer, 18). It also had a “monopoly of force”, 
to use a Weberian notion (see C. Morgan, “Ethnicity and Early Greek States: Historical 
and Material Perspectives,” PCPS 37, 1991, 145f.). Yet the πόλις, even in the classical 
period, still failed to meet several crucial tests: it never succeeded in shifting loyalty 
away from the family to the ‘public’ institutions (cp., e.g., Dover [1974], 273); it never 
attained the status, derived from incorporation, of a legal or juristic individual (one could 
not, for instance [despite the strangely ill-considered remarks of Hansen {1991}, 78; cp. 
203f.], bring suit against the polis as such); and, as Jacoby knew ([1949], 333n.21), at 
least before the Hellenistic period, it had no formal constitution like the charters of the 
medieval towns, much less anything resembling the modem legum principio. In fact, 
the ancients never even gained a notion of ‘sovereignty’ as something distinct from the 
members of the community (that the dikasterion is a distinct ‘institution’ is hardly the 
issue; see [pace Hansen, 154f.] J. Ober, Mass and Elite in Democratic Athens 
[Princeton, 1989], 145ff.). How far the πόλις stood from thus constituting a ‘State’ in 
the modern sense appears from the following consideration. While there clearly existed 
state sponsored executions (as Socrates could attest), there generally was no public 
mechanism for enforcement; as we saw (n.25 supra), individuals were responsible for 
collecting their own indemnity. Even the γραφή (n.5 supra), though open to ‘anyone 
who wished’, was not prosecuted either by the ‘State’, nor by the institutions of the 
πόλις, but only by private citizens who (for whatever reason; cp. Lyc. 1.3-6) chose to 
take this burden upon themselves. “Here, perhaps, more clearly than anywhere else we 
see the largely non-legalistic character of the Polis; it was no abstract conception above 
the citizens, but their community” (Ehrenberg, 79). At any rate, our argument does not 
depend upon such facts as these. That a private response to murder is not incompatible 
even with a highly developed constitutional structure is shown by the survival in British 
law, into relatively modern times, of the so-called ‘appeal of felony’, adduced by Evjen, 
260ff.; see Latte (1920), 1: “So wenig jemals eine Gesetzgebung völlig die ethischen 
Anschauungen ihrer Zeit ausschöpfen wird und so notwendig die Kluft zwischen den 
einmal festgelegten Satzungen und dem fortschreitenden sittlichen Empfinden sich stetig 
erweitern muss, bis das positive Recht den Forderungen der Moral langsam 
nachkommt”. 


261 See, e.g., Dem. 58.28-29. It is often claimed, on the basis of Dem. 22.2, that 
the failure to prosecute a homicide could leave one open to a charge of impiety. But 
Parker, 123n.72, and Hansen (1976), 111n.20, are both rightly skeptical. 
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compelled to act, and there probably were no legal sanctions whatso- 
ever.262 The sanctions, in other words, were social and religious. But the 
fact that the family’s obligation thus fell short of a legal necessity proves 
not that the converse — that non-relatives were not to prosecute — also 
fell short of an actual legal restriction; to the contrary, what it proves is 
that it might not infrequently be the case that in certain instances there 
simply would be no trial.263 Likewise, if there was no family around to 
prosecute, there simply would have been no trial — and that was that.264 
It is true that in certain cases other exceptional procedures may have been 
occasionally available.265° But such alternative procedures clearly would 
not have been the norm, and would be subject to various restrictions of 
their own. In a δίκη φόνου, however, no one but the agnate relatives or the 
master of the victim had the right to prosecute, and any violation of this 
rule would surely have struck observers as extraordinary, morally 
dubious, and, indeed, as legally impossible — for, after all, the code itself 
instructed that relatives or the master were to prosecute, and in the oath it 
was even stated who was considered a relation. This, then, was the Attic 
view of homicide, and there is no evidence of any ambiguity or 
equivocation.266 


262See previous note; also MacDowell (1963), 10f.;, Gagarin (1979), 303£.; 
(1981), 138f.; Heitsch (1984), 15f., with n.39;, Humphreys (1991), 24n.24. 


263Cp.n.27 supra. On the requisite purifications, see Parker, 121n.66, 370ff. 


264See Hansen (1976), 121, who notes that there were many cases that probably 
were never tried; also (1991), 195f. Even opponents of the restrictive view concede that 
a slave killed by his or her master (cp. n.184 supra) either would not (MacDowell 
[1963], 21) or could not (Gagarin [1979], 306) be avenged. 


265Even apart from the alleged prosecution by the phratry (n.29 supra) and the 
γραφὴ φόνου (n.5), there have been many proposals, some less plausible than others. 
Apagoge: Glotz (1904), 425ff.; Bonner-Smith, 2:211ff.;, MacDowell (1963), 130ff.; 
Harrison, 2:222ff.; Hansen (1976), passim, esp. 99ff., with nos. 1, 4-5, 11-12, 16-17, 23; 
(1981), 17-30; Gagarin (1979), 313-22, (1986), 113n.35.; yp. ἀσεβείας: Bonner-Smith, 
2:213f.; Morrow (1960), 275n.74; cp. n.261 supra; yp. ὕβρεως: Bonner-Smith, 2:215f.; 
Morrow (1937), 214f., 222f., Evjen, 264n.31; cp. Harrison, 1:168ff.; Endeixis: 
MacDowell, 135ff., Carawan (1991), 13f.; cp. Hansen (1976), 100; (1981), 21ff. 


2661: is fitting to close with these remarks by Glotz (1904), 425: “Malgre 
l’ampleur que prit dans le droit athEnien du Ve et du IVe siecle le syst&me des actions 
publiques, on ne voit nulle part que les poursuites pour homicide aient cess€ d’Etre des 
δίκαι. Le privilege que Dracon avait constitu& A la famille en matitre d’accusation et 
que Solon avait scrupuleusement maintenu Etait d&sormais sacr€. Tout passait, tout 
changeait, dans une cit€ ardente au progr&s; les tribunaux charges d’appliquer les 
φονικοὶ νόμοι furent ἃ maintes reprises bouleverses par les r&volutions politiques, et les 
φονικοὶ νόμοι eux-memes resterent immuables, continuant de r&eserver aux parents le 
droit de venger leur parent.” 
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